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IN THE CITY CIVIL COURT AT AHMEDABAD 
COURT NO.2

 CIVIL SUIT NO. 1936 OF 2000

ORDER BELOW EXH.50

1. This application is flle by thl elflneant No.2 unelr Orelr XIV

Rull-II, Sub-Rull (2) of thl Coel of Civil Procleurl ane prayle that

blforl lntlring into mlrits ane elmlrits of thl prlslnt suit, it woule

bl nlclssary to elciel thl prlliminary issul of qulstion of law that

“Whlthlr thl Civil  Court is having juriseiction to try, lntlrtain ane

elciel thl prlslnt suit?

2. It is intlr alia avlrrle by thl elflneant No.2 that thl plaintifs

havl flle this suit for elclaration, intlr alia claiming ane praying that

plaintifs  may bl elclarle as llgal  ane lawful  ownlrs  of  thl  suiit

sharls ane also prayle to elclarl thl to continul to bl thl ownlrs of

thl suit sharl lntitlle to rlclivl ane rltain thl posslssion of thl suit

sharls.

3. During thl plnelncy of thl suit, elflneant No.2  M/s. Alankit

Assignmlnt  Lte  is  impllaele  as  elflneant  No.2  ane  thlrlaftlr,

elflneant No.2 flle its WS at Exh.40.  Thlrlaftlr, Court has framle

issuls at Exh.30 on 17-6-2019.  Thl elflneant No.2 thlrlaftlr flle

an application  on 18-1-2020 to  rlcast  thl  issuls”  framle by this

Court which is plneing ane issuls arl ylt to bl rl-cast by this Court.

4. It is furthlr avlrrle that euring thl plnelncy of thl prlslnt suit

various changls took placl in law ane nlw lnactmlnt also caml
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into lxistlncl.  It is also plrtinlnt to notl that, thl Companils Act,

1956  has  blln  lxhaustivlly  amlnele  ane  Thl  Companils  Act,

2013 caml into lxistlncls.  Not only that thl Company Law Boare

has  blln  abolishle  ane  nlw  aejueicatory  boey  i.l.  National

Company Law Tribunal has blln lstablishle.  As plr Slc.430 of thl

Companils Act, 2013 thl juriseiction of Civil Court has complltlly

barrle ane all  thl powlrs arl vlstle with thl National  Company

Law Tribunal.

5. Thl  plaintifs  havl  flle  rlply  to  this  application  at  Exh.52

contlnele inter alia that thl as plr thl provisions of S.289 this Court

has blln vlstle with powlrs to elciel titll of thl plaintifs  to thl

suit  sharls ane not  thl  Company Law Tribunal  as contlnele by

elflneant No.2.  Thlrlforl, on this Court has juriseiction to lntlrtain

ane  elciel  thl  prlslnt  suit.   Thl  elflneant  No.2  has  flle  an

application  to  rl-cast  issulsane  instlae  of  proclleings  with  thl

saml,  elflneant  No.2  has  coml  up  with  nlw  application.   Thl

elflneant  No.2  is  unnllssary  eragg  thl  issul  common  in  both

applications flle by it.  Thl elflneant No.2 is joinle in thl capacity

of Sharl transflr aglnt of thl elflneant No.1 ane this Hon’bll Court

has alrlaey framle thl issuls in thl suit.   It is trul that thl Company

Law has changle with Companils Act, 2013.  Howlvlr, powlr of

elclaration of titll still  vlst with this Court.   Thlrlforl, thlrl is no

nlle to rl-cast issuls framle by this Court ane without furthlr ellay,

elflneant may bl callle upon to cross lxaminl thl plaintifs.

6. I hlare llarnle aevocatl Mr.A.P.Joshi for thl elflneant No.2

ane Mr.P.B.Vakharia , LA for thl plaintifs.

7. In support of  thl argumlnts, LA for thl elflneant No.2 has

placle rlliancl upon thl following authoritils ane submittle that in

vilw of thl ratio laie eown in thl citle jueglmlnt, this Court has no
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juriseiction to try, lntlrtain ane elciel thl prlslnt application :

1. MANU/SC/0187/2019 :  Shashi  Prakash Khlmka ane  

Ors.

2. GLR VOL. XXXIX(2) P. NO.1436 : Mafatlal  Ineustrils  

Lte Vs. Gujarat Ga Co. Lte

3. MANU/DE/0895/2020 : Jaivllr Singh Virk Vs. Sir Sobha

Singh & Sons Pvt Lte

4. MANU/DE/3791/2018 : Sas Hospitality Pvt Lte & Ors Vs.

Surya Constructions Pvt Lte & Ors.

5. MANU/NL/0016/2019/NCLAT, Nlw Dllhi : Statl Bank  

of Ineia & Ors. Vs. Kamllsh Kalieas Shah ane Ors.

6. Company Application No.13/58/(4) ane 
59/CLB/MB/MAH/ 2015 : Kamllsh Kalieas Shah Vs. SBI

7. CS No.4284/1998 elciele by City Civil Court, 
Ahmleabae.

8. I  hlare  thl  llarnle  Aevocatls  applaring  for  thl  partils  at

llngth  ane  plrusle  contlnts  of  this  application,  rlply  flle  by

plaintifs at Exh.52 ane plrusle thl avlrmlnts ane pllaeings of thl

suit flle by thl plaintifs ane I also plrusle thl ratios citle by thl

llarnle aevocatl for thl elflneant No.2.

9. Thl plaintifs havl flls this suit ane prayle viel para 11(a) of

thl plaint that  to “elclarl that thl plaintifs will this eay arl thl llgal

ane lawful ownlrs of thl Sharl Clrtifcatls fully elscrible in para 2

of thl plaint ane continul to bl ownlrs of thl saie sharls clrtifcatls

lntitlle  to  rlclivl  ane  rltain  thl  posslssion  of  thl  saie  Sharl

Clrtifcatls.  It is also prayle viel para (b) that “having so saie to

grant a maneatory injunction eirlcting thl elflneant No.1 ane 2 to
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rlturn ane ellivlr thl actual posslssion of thl Sharl clrtifcatls fully

elscrible in para 2 of thl plaint to thl rlsplctivl plaintifs with all thl

blnlfts, eivielnes ltc accrule thlrlto till this eay”.

10.     It woule bl worthwill to rlproeucl thl rlllvant to provisions

containle unelr Slction 430 of Companils Act, 2013 which rlaes 

as unelr :-

No civil  court  shall  havl  juriseiction  to  lntlrtain  any  suit  or

proclleing in rlsplct of any mattlr which thl Tribunal or thl

Applllatl Tribunal is lmpowlrle to eltlrminl by or unelr this

Act  or  any  othlr  law  for  thl  timl  bling  in  forcl  ane  no

injunction shall  bl grantle by any court  or othlr authority  in

rlsplct of any action takln or to bl takln in pursuancl of any

powlr conflrrle by or unelr this Act or any othlr law for thl

timl bling in forcl, by thl Tribunal or thl Applllatl Tribunal.

11.  Thus, unelr Slction 430 of thl Companils Act lxprlssly bars

thl juriseiction of thl Civil Courts with rlsplct to any mattlr which

thl NCLT or thl NCLAT is lmpowlrle to eltlrminl unelr thl Act or

any law for thl timl bling in forcl. Thl Slction also statls that no

injunction shall bl grantle by any Court or authority conclrning any

action  which  is  takln  or  to  is  takln  by  thl  NCLT  or  NCLAT  in

pursuancl to thl powlr grantle unelr thl Act ane any law for thl

timl bling in forcl.

12. In thl casl in casl of  Mafatlal Industries Ltd. V. Gujarat

Gas Co. Ltd. rlportle in 1998 (2) G.L.R.1436 citle by thl LA for thl
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elflneant No.2,   thl Hon’bll Gujarat High Court has  hlle that thl

provisions of Slction 111 ane 111A, is not juriseiction of mlrlly a

summary naturl, but incluels within its compass powlr to hole full-

fllegle  lnquiry  in  rlsplct  of  titll  to  sharls  ane  to  elciel  any

qulstion  which  it  consielrs  nlclssary  or  lxpleilnt  to  elciel  in

connlction with thl application for rlctifcation. Thl Court has also

hlle that  thl rlmleils proviele by thl provisions of  Slction 111

rlae with 111A arl a complltl coel in so far as any eisputl about

non-compliancl with or non-obslrvancl of thl provisions of thl Act,

is conclrnle ane thus thl scopl unelr Slction-111A is wiel lnough

ane this Boare is compltlnt to aejueicatl upon any eisputl rllating

to  thl  transflr  of  sharls  or  thl  rlctifcation  of  thl  rlgistlr  of

mlmblrs.

13. In thl casl of Shashi Prakash Khemka V. NEPC Micon &

Others rlportle in 2019 SCC Online SC 223,   thl Hon’bll Aplx

Court  whill  eltlrmining  thl  qulstion  as  to  whlthlr  an  issue

relating to transfer of shares should be adjudicated by Civil

Courts or by thl Company Law Boare, hlle that thl mattlrs in which

powlr has blln conflrrle on thl National Company Law Tribunal,

thl juriseiction of thl Civil Courts is complltlly barrle. In thl saie

casl, it was alllgle that thl eisputl that was in qulstion was thl titll

of sharls ane thlrlforl thl Civil Courts shoule havl thl powlr to

aejueicatl thl mattlr. Thl Court, whill, sltting asiel thl juegmlnt

givln by thl Maeras High Court obslrvle that rlllgating thl partils
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to thl civil  suit woule not bl an appropriatl rlmley sincl Slction

430 of thl Companils Act, 2013 is wielly worele.

14. Thl Hon’bll Dllhi High Court has in casl of Jaivllr Singh Virk

vs. Sir Sobha Singh ane Sons Pvt. Lte. ane Ors. rlportle in MANU/

DE/0895/2020,  aftlr  taking   cognizancl  of  thl  juegmlnt  of  thl

Hon’bll Aplx Court in thl casl of Ammonia Supplils Corporation

(P) Lte. (Supra) whlrlin it was hlle that CLB coule not go into thl

aejueication of eisputle issuls of titll to thl sharls but rlclntly thl

Suprlml  Court  in  Shashi  Prakash  Khlmka  Vs.  NEPC  Micon

rlportle in MANU/SC/0187/2019 has hlle that NCLT ane NCLAT

havl lxclusivl juriseiction in mattlrs unelr Companils Act, 2013. In

othlr  wores,  implilely  thl  Hon’bll  Aplx  Court  ovlrrulle  its  own

prlvious ruling in thl casl of Ammonia Supplils Corporation (P) Lte.

– which has blln so obslrvle by Hon’bll Dllhi High Court in Sir

Sobha Singh’s casl.

15. Thl  issul  of  juriseiction  as  to  whlthlr  a  Civil  Court  or  thl

National Company Law Tribunal (NCLT) unelr thl Act caml up for

consielration  blforl  thl  Hon’bll  Dllhi  High  Court  in  SAS

Hospitality Pvt Ltd v Surya Constructions Pvt Ltd. Rlportle in

MANU/DE/3791/2018. Thl  Hon’bll  Dllhi  High  Court  in  its  orelr

foune that thl NCLT has lxclusivl juriseiction. In thl saie suit, thl

plaintif, SAS Hospitality, flle a suit sllking a elclaration that thl

http://lobis.nic.in/ddir/dhc/PMS/judgement/16-10-2018/PMS16102018SC14962016.pdf
http://lobis.nic.in/ddir/dhc/PMS/judgement/16-10-2018/PMS16102018SC14962016.pdf
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allotmlnt of sharls by Surya Constructions in favour of fvl invlstors

is null ane voie. Thl elflneants in thl suit challlngle thl juriseiction

of thl Civil Court in aejueicating thl mattlr ane instlae argule that

thl NCLT was thl appropriatl forum. Whill thl Hon’bll Dllhi High

Court hlle that thl NCLT is thl proplr forum to aejueicatl thl mattlr

ane  mael  signifcant  obslrvations  in  rlgare  to  thl  asplcts  of

juriseiction which rlaes as unelr :-

"Thl bar containle in Slction 430 of thl 2013 Act is in rlsplct
of lntlrtaining "any suit", or "any proclleing" which thl NCLT
is "lmpowlrle to eltlrminl". Thl NCLT woule bl lmpowlrle
to pass any such orelrs as it thinks ft, for thl smooth coneuct
of thl afairs of thl company, which woule incluel an injunction
orelr.  Thl NCLT woule also bl lmpowlrle to ovlrsll ane
suplrvisl thl working of thl company, ane also appoint such
plrsons as it may ellm nlclssary to rlgulatl thl afairs of thl
company.  Thl juriseiction to go into thlsl alllgations,  vlsts
with thl Tribunal  unelr Slction 242 of thl 2013 Act.  Unelr
Slction 242(2), thl NCLT has thl powlr to pass "such orelr
as it thinks ft", inclueing provieing for "rlgulation of coneuct of
afairs of thl company in futurl".  Thlsl powlrs arl lxtrlmlly
broae ane arl morl than what a Civil Court can eo. Evln if in
thl prlslnt casl, thl Court grants thl rllilfs sought for by thl
Plaintif,  aftlr  a  full  trial,  thl  lflctivl  orelrs  in  rlsplct  of
rlgulating  thl  company,  ane aeministlring  thl afairs  of  thl
company, cannot bl passle in thlsl proclleings. Such orelrs
can  only  bl  passle  by  thl  NCLT,  which  has  thl  lxclusivl
juriseiction to elal with thl afairs of thl company. Morlovlr,
thl powlrs of thl NCLT bling broaelr ane wielr than what
can bl lxlrcisle by this Court in lxlrcisl of civil juriseiction
unelr  Slction  9  CPC.  Thl  NCLT  is  a  splcialisle  Tribunal
constitutle for thl purposl of splleilr ane lflctivl rlgulation
of thl afairs of thl companils.

16. This Court is conscious of thl fact that in thl prlslnt casl, thl

causl of  action has arisln at a stagl prior  to this lnactmlnt viz.

Companils  Act,  2013.  In  this  rlgare,  rlflrlncl  elslrvls  to  bl
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erawn to thl juegmlnt ellivlrle by thl Hon’bll Aplx Court in casl

of  New India  Insurance Co.  Ltd.  V.  Shanti  Misra rlportle in

(1975) 2 SCC 840,  whlrlin thl Hon’bll Aplx Court  was elaling

with thl claim of paymlnt of complnsation unelr thl Motor Vlhiclls

Act. Thl victim of  thl accielnt  hae passle away blcausl of  thl

vlhicular  accielnt  blforl  thl  constitution  of  thl  Claims  Tribunal

unelr thl Motor Vlhiclls Act, 1939, as amlnele. Thl llgal hlirs of

thl  elclasle  flle  a  claim  pltition  for  paymlnt  of  complnsation

blforl thl Tribunal aftlr thl Tribunal was lstablishle. Thl qulstion

that arosl was whlthlr thl claim pltition was maintainabll having

rlgare to thl fact that thl causl of action hae arisln prior to thl

changl of thl forum for trial of a claim for paymlnt of complnsation.

Thl Hon’bll Aplx Court has hlle that thl changl of law oplratls

rltrosplctivlly  lvln  if  thl  causl  of  action  or  right  of  action  hae

accrule prior to thl changl of forum. Thl claimant shall, thlrlforl,

havl to approach thl forum as plr thl amlnele law. Thl claimant,

obslrvle this Court, hae a “vlstle right of action” but not a “vlstle

right of forum”. It also hlle that unllss by lxprlss wores thl nlw

forum is availabll only to causls of action arising aftlr thl crlation of

thl forum, thl glnlral rull is to makl it rltrosplctivl. Thl following

passagls arl in this rlgare appositl: (SCC pp. 844-45, paras 5-6)

“5.  On thl plain  languagl of  Slctions 110-A ane  110-F
thlrl  shoule  bl  no  eifculty  in  taking  thl  vilw  that  thl
changl in law was mlrlly a changl of forum i.l. a changl
of aejlctival or procleural law ane not of substantivl law. It

https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/785258/
https://indiankanoon.org/doc/785258/
https://indiankanoon.org/doc/785258/
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is a well-established proposition that such a change
of law operates retrospectively and the person has to
go to the new forum even if his cause of action or
right of action accrued prior to the change of forum.
He will have a vested right of action but not a vested
right of forum. If by express words the new forum is
made available only to causes of action arising after
the  creation  of  the  forum,  then  the  retrospective
operation of the law is taken away.

17. In vilw of abovl eiscussion, it is cllar that this Court has no

juriseiction to  try, lntlrtain ane elciel thl prlslnt suit. Accoreingly,

prlslnt application Exh.50 is rlquirle to bl allowle.  Hlncl, I pass

thl following orelr :-

O R D E R

This application is allowle. Thl plaint is orelrle to bl rlturnle

for want of juriseiction, llaving thl Plaintif to avail its rlmleils,

in accoreancl with law blforl thl NCLT.  

     (MRS.MAMTA RAMANLAL SHAH)
                         ADDL. PRINCIPAL JUDGE

                                        COURT NO.2,   AHMEDABAD 
              (UID GJ00446 )

DT.13-10-2022

*Raj
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IN THE CITY CIVIL COURT, COURT NO.2, AT BHADRA,

AHMEDABAD

CIVIL SUIT NO. 1936 OF 2000

Order below Exh.1:

In view of the order passed below Exh.50,   this  suit  stands

rejected  for  want  of  jurisdiction  and  it  stands  disposed  of

accordingly.  No order as to costs.

Registry is hereby directed to return the plaint  to the plaintif

to avail the remedies in accordance with law before the Court having

competent jurisdiction i.e. NCLT.

         (MRS.MAMTA RAMANLAL SHAH)
               ADDL. PRINCIPAL JUDGE

                                        & ADDL. SESSIONS JUDGE, 
  COURT NO.2,   AHMEDABAD 
           (UID GJ00446 )

DT.13-10-2022


