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COMPLAINT UNDER SECTION 200 OF THE CODE OF CRIMINAL -
FROCEDURE, 1973 RSZAD WITH SECTION 24(1}, 27 OF SECURITIES
EXCHANGE BOARD OF INDIA ACT, 19382,

SR




-.4.2006 :

Present:  All accused on bail.

Vide separate orders. 1

under Section 24 read with Secrion 27(1) o

[
-

scvtsed are fet off after due adimonition and warning thui

wiih legal requirement in letier and spirie.

The personal. bonds und
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they shouid

Eosurety bonds of the acctsed

the secused are found guilty for the ofien
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he SEBI Act. 1992, The

Peempls

cancelled. Sureties stand discharged. File he consigned o records.
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Head office at Mittal Court, B -

IN THE COURT or us. ASHA MENGN: ADDIL. SESSIONS
“ JUBGE: DEIYT.

CC NC.15/2004 ’
SECURITIES & EXCHANGE 304RD CF INDIA, 3 Statutory

cody established under the provisions of Securities
and Exchange Board of India Act, 1992, having its

Bt

Point, Mumbai "200 021 representedcabf-'its Legal

Officer, Sh. Sharad Bansode. k ‘

- Complainant
Vs.

=

Z. Soham Plantations Ltd.
1203, 11 Floor; Vardhman Tower,
Preset Vihar, Delhi-110092.
Z. Sh. Sunil Agarwal, '
S/0 late Kailash Chand Agarwal
R/0 23, Halikara Kuan,
Jwala Nagar, Shahdara,
Delhi-110032. -

3. Smt. Anju Agarwal, -
“/0o Not kaown, - )
/0 23, Halikara Kuan,
Jwala Nagar, Shahdara,

Delhi-110032.

15y

- Sh. Manoj Agarwal,
S/0 Sh. Suresh Chand Agarwal, : . . .
R/0 23, Halikara Kuan, -
Jwala Nagar, Shahdara,
Delhi-110032.

JUDGMENT :

BACKGROUND FACTS: .

Tﬁe complaint has been filed by the'

=1

Securities  and Exchange Board, of  India

(hereinafter referred to as the SEBI) through its

Comd



Legal Officer, Sh. Sharad Bansode against Scham
®lantations Ltd. and against its Directors Sh.
Sunil Agarwal, Smt. Anju Agarwal and Sh. Mano

Agarwal.

2. The complaint has been preferred. under the

Seéurities and Exchange Board of India Act, 1862
" and the rules made thgreunder: The case as set
out in the cemgiaint is that the GQvernmenz:of
India after detailed consultations with the
regulatory bodiég decided that an rapprepriate
regulétpry frame work forA regulating_ entities
which issued inéiruments such as Agro Bonds'and
Plantation Bonds etc., was reéuirésA to. be
created: There;fter, the Governméhtlnoti%ied on
quember 1597, fhrough a press release, f that
such schemes reléting to issue of Agro Bénds
etc., would be treated as Collective Invéstment

Scheme governed by the SEBI Act 1992.

(a)

The aim of these regulations were to ensura

investor protection and to promote legitimate

investment activities. The regulations were

o,

notified in 1999 as the SEBI (Collective
Investment Scheme) Regulation 1999.

4, The entities involving anv Collective




Tnvestment Scheme were reguired, vide the press
AL

release dated 26.131.97 and 18.12.97 1o file
information with the SEBI giving the detail of

the Company, its Scheme and -nature of Investment

Soham Plantations Ltd. informed that they- had
collected Rs.60;000/- from the general public. It
also informed wi'xo the Directors were.

O' . 5. It has been stated in the complaint that

after the regulations came into force, the SEBI |

issued letters- dated 15.12.99 and 29‘12,9._9 and
also issued public notices dated  10.12.99
informing the é{:cuse&_compaﬁy of the notificatien
and the regul‘é%ions and ;iirect:‘mg_ it : to send
information memorandum to all Investors detkailingr
the state of afféirs of the Schemes, the amount
repavable to each Investors and the mannér in
which such -amount was determined. This
’ information was to be sent by 28.2.2000.
Subseguently, the 1last date for furnishing
\details was extended up to 31%* March, 2000.

}\dfv
¢ ALIEGATIONS IN THE COMPLAINT

8. According to ths complainant, the accused

No. 1 failed to apply for registration and also

Tontd..

Tétc. In response—the—accused—in—this—ease—divor — e o _



failed to submit  the repavment report nor cid
it furnish details for winding up the schemss.
Therafore, on December 7", 2000, orders were

issued by SEBI u/s 11 B of the SEBI Act 1992, to

~ the accused-companv—to-rafund the money callecred
t5 the investors within one month and submit the
rzport. of  repayment and winding up to the SEBI.
sccording tafthe complainant since there:was ne
compliance of this order, the accused company anc
its Directers had violated the Regulations No.
63(1) and (2) 73 and 74 R/M Regulation 5 (1) of

the = SEBI ;’{Ccllectivé Investment Schene)

il

sgulation 1999 and HRad also violated Section 11
’ : ’ ) 2

and 12°(1) B of the SEBI 1992 which wers ail

P~

viclation punishable U/s 24 (1) of the SEBI 1822
R/ﬁ Seation 27 of the said Act. .

Vide orders dated 14.1.2004 the accused were
summoned for trial. The notice of allegations
under Section 251 Cr.P.C was served on accused on
13.12.2005 ané ;hey::p%eaded not guilty. The
coagléinant examined SE. VRakesh Bhanot, AGM as
CW-1 in support of the complaint. The statements
of the accused were recorded u/s 313 Cr.P.C. The

accused relied only on documents for their

Contd..



defance.
ZVIDENCE
3. Sh. Rakesh Bhanor as (Wl deposed t5 the

Government of India press release dated 18.11.37,

directing that all bonds in  the nature ef

plantat&en bonds and agro bonds ‘would be
consideréd; as Collective Investment Schemes as
stibulate@iunder Section 11 of the SEBI:Act, 13e2
and to  ‘the subéequent press release dated
26.11.97 ;and public notice dated 18.12.97,
@irecting the companies running such -Calle:tivs
Investmen{'Schémes to. file information regardirg
their schemes, details of fuﬁd'mébiliéed. names
of _directér;/proﬁoters with the'-SEBI, gké casz

, thé? were- desirous of ebtaiﬁing benéfits under
Section 12° (1)(B) of the SEBI Act, 1992, The
witness deposed to the response of tge accused
‘vidé their letter datad 15.12.9% Ex.CW1/1 wherein
the accused informed the SEBI that they had
mobilized Rs,§2,600 under  its  Collective
§\Investment Scheme and furnished copy of its
) Memorandum and-Artic}és of Association and names
and .addresses of its promoters,  specimen

application form etc. He brought on record the

]
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. investors and ameunt received till 31.1.S

letter of the companv dated 8.4.98 intimating the

change of their address to 23, Halikara Kuan,

Jwala Nagar, Shahdara. Delhi-32 as Ex.CW1/2. Hz2

" brought on record ancther letter of the company

dated 27.5.98 sent to the SEBI containing the

latest balance sheet, auditor's report, statzment
of deployment of funds informing that thevy had
raised -about Rs.1,19,550/- during ‘the period

12.11.9? to 31.3.98, which is Ex.CW1/3. The

company -further informed the SEBI on 17.9.98 vide

Ex.CW1/4 detailing the breakup of number of

o

<otaling Rs,88,000/<. |

The wifness further déﬁesed,f(to the
notification of the SEBI (ollective En§estment
Schéme-Régulations, 1999 on 15.10.99 and the due
intimation of these regulaticns4 to the coméaﬁy
vide letter dated 21.10.99 and public notice
dated 20.10.99. He deposed that these were again
coqmunicated”to the company vide letters dated
16.121§§i $nd 29.12.99 and public notice dated
i0,12,99 and stated that the company neither
applied for registraiion nor intimated regarding

its winding up of the scheme. Hence, show cause



dated 12.5.2000 yas Sent. The accused Zompzn

‘replied to the show €ause notics Ex.CwWi/s vide

its letter dated 25.5.2000 Ex.CW1/8 to the effzce

that it hag 'reyaid all amounts deposited under

interest. The witnagg Stated  that vide Jetter

1]
8

datéd 31.7.2000 gppr forvardsd the formay
#inding up and Tepaynment re;oét “in  which Tae
ce@panies Were reguired t0 furnigh 1nrulmaL1An
about the winding Up of the scheme and repaymen:s
done thereafter, - The witnesg éaposed taat the
SEBT sent another Ietter dated 2 11.2000 asklnc
the company 0o submit the copv of the winding up
2
and repayment Teport -in pres rlbed forﬂat by

4, 12 2000. Anothar reminder wag sent on 20, J.ZO

and’ yet another remaznder was 1ssued on 22.3,2001

giving the accused Company ap’ opporturity of
personal hearing before final decision was taken

in the matter. The witness stated that the last

letter Teturned from the Shahdara address of the .

accused company undellvered He further deposed
that since NO one appeared on 9.7.2001 at 3 pm on
the date fixeg for hearing, the SEBI Chairman

passed directions under Section 11 (B) of the

Comd..
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the Collectlve Investment Schemes_~.wé§é§a$w~~<r~—f-7*

——



SEBI Act, directing the company tc return the
mongy ccllected from the investors as per
original terms of the offer within a perzzd of

one month from the date of the order, which was

[ —— —— TS

dated 14.8.2001. This letter was sent to the

- company vide’ covering letter ‘éatgd 20.8.2001.
‘.The SEBI Chairman»also issugd further directions
under Sectien 11(B) of the SEBT Act, 1999
:_debarring the coﬁpany and its dlrectors’
promoters, managérs,. person  in- charae frcm
h operating the’capital market for a period of five
vaars from the dété Gf’the orders i.e, 5.10.2001.
" This was also communlcated to the compaay vide
- Lctter dated 23. lO 20
10. The w1tness stated tﬁat on 25.10.2001 Ehem
SEBI recelved the copv of. the winding up and
repavment report which was undated, as per which
principal amount to the extent of Rs.1,19,950/-
had beﬂn repald to eighteen investors but ne
@ 1nterest had been paid aesplte directions of the
SEBT. Chalrman. He deposed that till the filing
of the complaint, no intimation regarding pavment
of interest had been received from the company.

11. In cross-examination, the witness denosed



that the SEBI had not received any receipts along

with the win&ing up and repavment raport
submitted by the accusad. He denied that the SERT
had filed the complaint despita having received

‘information from the accusad company of full

Rl

P

%,

s

-

———— T =z

pavment to investors.

CONTENTIONS :

iz, I have heard the ‘submissions made bv the
accused and written submissions filed Dn.behalf

of the SEBI.

=

i3. In the written submissicas‘filed on behalf

of the. SEBI, it has besn submitted that the SEBI

nas brought §n feécr@‘évidence to show that the

: . ’ .

accused had begn dulvy ssrved with letfé;s and
with the fssmat in which tha winding up and
repayment report had to be submitted and ﬁgd aven
been given an éppoftuﬂity fcr personal - hearing
which the accused did not avail off. It is also
submitted that the accusad persons were in-charge
of the affairs of the'company as. per their own
‘communication to the SEBI ‘and wera, thus, liable
for the violations. In respect‘of the limitation
it has been submitted, relving on the judgment

of the Hon'ble .Supreme Court in Bhagirath Kanoriz

Lantdl

T Sasallag s "I s e




& Others Vs. Stats of Madhva Pradesh & Others AIR
1982 SC 1888 thar this was ap offence where it
continued to gceur till  compliance 0f the -
regulations. Hence, the sgpT has prayed for

conviction of the accusad for the violations of
=

el
T e e s - —

the SEBI ‘Regulaticns ang for the commission of
the offences allegeq.
14, ° The sub’misgicn of the accused on the other
Vhand has been that within t‘xree months of the
scheme, the money received fronm the mvesgcrs h;‘a\_d'
: been returned -to them and the mvestcrs had been
satisfied with the prmczpal 'amount without
mterest on acwunt of the short time the deposit
remamed with the accused company. They also
»Iameﬂ that they had mformad the SEBI about the
return .of the mcney'- despite wnlch the complaint
was filed. The. accused submtteé that if at alli
any lapse had occurred, it was only on account of
mistake as they had alreadv complied with the
w requirements of the reaulations but had failcd to
‘ fulfill a1l formalities on account of lack of
knowledge.
FINDINGS:

i5. In this case, there is ngo dispute that thea

)
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1)

:ccused Soham Plantations Ltd were carrving ocut a

1

oy "

ollective Investment Scheme relating to
plantation and agro bonds. Ex.CW1/1 forwarded

all the required information to the SEBI in

rasponse to the press ralaase dated 26.11.97. The .

aceused rw:_-:j not have  reqaponded, h;x;‘f 1t not hoog
carrying out the (ollective Investment Scheme.

i5. Thé accused company had also duly informed
the» SEBI wvide Ex.CW1/1 that it had mebilized
Rs.62,600/- under its Cc}lectivé Investment
Scheme. The company not only informed about, who
‘the promcters were but subséquently vide letter
Eé.éwifzg -thev also intiﬁated to the SEBE their
change in address. Subseqguently, the ;agcused
further infer#ed the SEBI vide ﬁx.CWl/B -dated
27.5.98 thét _the directors of the company wers
the accused Suﬁil Agarwai; Aﬁju Agarwal and Sh.
Manoj Agarwal. On 17.9.98, they informed that it
had raiszd deposits to the tune of Rs.1,19,950/-
in the Collective Investment Scheme prior to

=

,\'}\24.2.98. On 17.9.98 vide Ex.CW1/4 it furnished

e

-~

the detailed breakup of the amount received from
the investors under five of its schemes totalinz

a sum of Rs.88,000/-.

N
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7. The accused company
notified the SEBI about itg further oblizzticons
as well. It was in respect of the further

communications from the SEBI regarding. the

notificati on-ef—segulations in respect-of Tunning—

oo 3

of- Collective Investment Schemes. Therefors, the
accused were fully aware of their obligaticns
un;:}er the regulations requiring them to inform
the SEBI either of their ‘intentions to reagister
with’ the SEBI or ia the.alternative to submit 2
f_e*payment report aleng with winding up report of
its operations. .Desﬁite this knowledge, tiil the
show cause notice -dated 12.5.2000 Ex.CW1l/5 was
. .- < .
sent o thg accused.-c‘ompany, they did i;é; chocse
t:jr act. The accused company sent a reply to the

show cause notice of 12.5.2000 vide their let:ier

(o]

dhtéd 25.5;2‘00{)\ stating ‘therein that it ha

repaid all amount deposited in the Collective

Investment Schemes without interest. The accused
P%f\had also sent an audited copy of *i:he ba}ance

sheet along with this ‘letter Ex.CW1/86.

18. The SEBI in response forwarded to _t'nen

accused vide its letter dated 31.7.2000, the

format of the winding up and repavment report.

P
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_For no reason, the ccused seem to have faiied to
comply with this requirenent of submitting the
winding up and Tepavment report in format.

15. The accused Sunii Agarwal in his Statement

under Section 313. £r.?.C has admitted that the

SEBLRad sent 'Teinders dated 22.11.2000 and
20.3.2000 calling u;;on the accused company o
‘submit the fepayment and winding up »report in
format. Thev -“stated that the letter dated

22.6.2001 informing - them about the personal

‘hearing fixed on 9.7.2001 at 3 pm had not been .

re._‘ceivéd by them. This letter had been sent ai

the Shahdara address of the accused. When the

-

: - 2
accused were communicating with the SEBI, there .

- Was no ‘reason why they should have z;ot; informed
thé;u SEBI about-the change in address. Therefore,
ignorance cannot be claimed by them.

2D. ’I‘hcugﬁ the  accused produced  certain
receipts of the investors, the féct remains that

Q\Ehe accused, for some unfathomable reason had not

felt the need to submit the repayment and winding

‘up report in format, which had been seént to them

by the SEBI. All that the SEBI wanted was 3z

formated report and had not only sent the format

Cond .
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but had also sent reminders for submission of

repavment report and winding up report in format.

When the accused failed to comply with thess
vequirements they werve ditected  to coepay waith
INterest, “tne—investors— Admi ttedly, no intercor  ————

is  clearly o

: hiad  been ;‘-zsiﬁ‘ Thus,  there

st

complionce of the repulations by the aceused o
il

which thev are liable under Section 24 read wix

Section 27(1) of the SEBI Act, 1992.

. . : )}3,!’ fe‘f“‘i\//g
Announced in the open Court {ASHA MENON )
on 4£.4.2008 ADDL. SESSIOMS JUDCE:
. DELHI. .

2

Cepy e & Tt Qocutsd
5Py Gavene B2 Tt Qe :

(I )

{’{}"_v’ut Gt/I‘

ot s/l';e,.n

en Yl LEl

i‘;'."f/_:(/

P ) o/t;;/:::é‘”

"’%gui@» -

PR -
-E
Tie
3
e -
32 .
= s
N - -
b
Tanzl




h

IN TIHE COURT OF MS ASFHA MENCN: AS: DELHL
(’q‘\’O!éiOi
sEBI VS, SOHAM PLANTATIONS Lid. & Others
ORDER ON SENTENCE

| have heard the accused on the guactum of sentence.  The

== sl e v R TR TeTeived the fasteTe, and hence couidnot

ceply the same. AL the same Ume they concede that they had themselves

farmished the Shahdara address @ the SEBL They maintain that they nad -

sepaid the investors and submit that they had been regularly cerresponct

with the SEBT except in respect of the last leter.
in {hs‘i present case, as observed in the judgment the accused had

nio cd the bFBE about the repayment when the show cause notice nidd

fate ¢ 3

ved o them. The mistake they had commited is hsmzeam the asnedt

that thoy did et submit all the ndeomation s format as desired iw the SEBL

They pad however, submived an audited copy of the balance sheet wiricn
reflected the repayment of the investors and the closing down of @ncfalc ns.
'§’¥'zg.re;c>re‘ by the time the SEBI Chairman had issued directi ons dmd
14.8.2001, the actused nad already et tisc requirenents of the regulation®
. except in respect of the fommiity of submiﬁing the derails in formas. _ They

have done so now.

Kcepirzé all these facts and circumstances in mind, T am of the
considered view that the ends of justice would be met in this cise even if
e accused are let off after dee admonition. The accused are duly
admonished and are wamed that they should comply with legal requirement

in leteer and spiric.

wills

The zezsonal hn:}és‘md'sﬁ:aty bonds of the accused are

cancel Sw ties stand disc bagcd. File be consigned to records.

Announced in the Open Court. (ASHA MENON)
Dated: 4.4.2006. Addl. Sessions Judge: Delhi.
s .

’Dn wit{!&

Cond..

%?u[(%




