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IN THE COURT OF MS.MADHU JAIN, ADDITIONAL CHIEF
- METROPOLITAN MAGISTRATE, DELHL
Complaint Cas N?;/r‘\(“\of* 0s.
S5y
i o . L i ; é
N THE MATTER OF : \ W
Securities & Exchange Board c}iwggav estab!nhs.d under the
. provisious of Securitics and Exchange Board of India Act, 1992) having its
Head Office at Mittal Coust B Wing, Nariman Point, Mumbai represented
by MsJyoti Jindgar, Deputy General Manager. b iy {3 o0 ¥
ﬂ(,ig,’ \0‘}‘
/g 07 Complainant
Versus
{1y bi/s Pace Forest India Limited
Pushpanjali Complex,
Shahi Market. Cinema Road,
Gorakhpur 275001,
{2y Shri Sailesh Kumar G.ispux
son of Shri Prem Chaild Gupta
resident of
C 184/ 298, Turkmuanpur,
Gorakhpur-273001. s
13y SmtRadha Gupta
wife of Shri Sheenarain Gupta -
. resident of s
298, Turkmanpur,
Gorakhpur-273001.

(#}  Smtndra Raina
wife of Shri Deepak Raina
546, Kauua Bagh,
Railway Colony,
Gorashpur.

Slui Sanjay Kumar Gupta

son of Shri Prem Chand Gupta
resident of - -

C 184/ 298, Turkmanpur,
Goruklipur-273001. \
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hen
(6)  Shri Somn?h; uju Ve 23&
" sonof PTJa Lal Muja C}LL
residendf 546, Kauua Bagh,
Ra}way Colony,
Gérakhpur,

{7)  Shri Ashish Gupta
) son of Shri Sheonarain Gupta
resident of :
298, Turkmanpur,
Gorakhpur-273001. - © Accused

COMPLAINT UNDER SECTION 190 READ WITH SECTION 200
OF THE "CODE OF CRIMINAL PROCEDURE, 1973 FOR
VIOLATION OF SECTIONS 12 (1B) AND 11 B OF SECURITIES

. AND EXCHANGE BOARD OF INDIA ACT AND REGULATIONS

68 (1), 68(2), 73 AND 74 OF THE SECURITIES AND EXCHANGE
BOARD OF INDIA (COLLECTIVE INVESTMENT SCHEMES),
REGULATIONS, 1999 PUNISHABLE UNDER SECTION 24 OF THE
SECURITIES AND EXCHANGE BOARD OF INDIA ACT, 1992,

Most respectfully sheweth ;-

b
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Present: Al accused are present with counsel. SR A %ﬁg‘u“@j fb" LeBl
Vide separate order the accused no.l company M/s Pace

Forest India Limited. its Dircctors/accused:. Sh. Shailesh

Kumar Gupta, Smt Radha Gupta, Smt. Indra Raina, Sh.

Sanjay Kumar Gupta, and Sh. Ashish Gupta has been sentenced 1o @

s

e ol }(Q.ZS.()D‘(){- cach. On failure 1o pay the fine M/s Pace Forest
Exdia 'Limi.md‘ its Diraéiors,fzu:(“‘:;;cd Sh. Shailesh Kumar
Gupta. Smt. Radha %}1{)&&. Smti. Indra Raina. Sh. Sanjay
Kumar Gupta. and Sh. Ashish Gupta shall undergo  simple

S

imprisonment for three months.
g e
On deposit of fiue the personal bonds and surcly bonds  of

e i VT

accused shatl stand cancelled and suretics are discharged.

[xﬁ\M el

File be consigned to the records.

Announced in the Open Count (ASHA MENON)
Dated:9.12.06. Addl. Scssions Judge: Delhi
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IN THE COURT OF SMT. ASHA MENON : ASJ : DELHI

.
CC 199/05

SEBL Vs, M/s Pace Forest india Lid. & Ors.

SECURITIES & EXCIIANGE BOARD OF INDIA, a statutory
body ecstablished under the provisions of Sccuritics and
Exchange Board of India Act, 1992, having its Head Office at
Mittal Court, B-Wing. 224, Nariman PoinL. Mumbai 400 021
represented by its Legal Officer, Sh. Sharad Bansode.

VERSUS

1.M/s Pace Forest India Limited
pushpanjali Complex, ‘ .
Shahi Market Cinema Road, Goraldipur-275001.

2.8h, Sailesh Kumar Gupta
$/0 Sh. Prem Chand Gupta,
R/e C184/298 Turkmanpur,
Gorakhpur-273001.

3 Smi. Radha Gupta W/o Sh. Sheonarain Gupta
R/0 298 Turkmanpur, ’ '
Gorakhpur-273001.

4.Smt. Indra Raina W/o Sh. Decpak Raina
R/0 546, Kauua Bagh. Rly Colony, Gorakhpur,

5.Sh. Sanjay Kumar Gupta
S/o0 Sh. Prem Chand Gupla
R/o R/0 C184/298 Turkmanpur,
Gorakhpur-273001.

6.Sh. Somnath Muju $/o Pt. Jia Lal Muju
R/0 546. Kauua Bagh, Rly Colony Gorakhpur {E_ig_(j}

7.Sh. Ashish Gupta S/o Sh. Sheonarain Guptla
R/o 298 Turkmanpur,
Gorakhpur-273001.
....Accused

JUDGMENT

ATTESTED
Date Copying *‘as%:;m("s;hu)
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I This complaint has beep, filed by the SEBI againg the
aforesaid aceused being ihe tompany and jis directors for
vViolations of (1, SEBI Aet 1992 and the SEBI (Collective
hwvestmen Schemes I-?z:gu!aiions} 1999,

2. The brief backgroun as is neeessary for the disposal
of the cage ay be stated. The Government ¢r India passed
the Seeurities and Exchange Board or India Act ip 1992 ang
Cstablished (he Sceurities and [ change Boar under the
siid Agyg {lwrcif'mﬂvr reflerred (o as SEBI} with the aim of
Providing Protection of the interests of investors In securitieg
and promoie the dcvciopmcnt of and regulate (he Sccurities
markets, S} of the Act provides [or (he dutics of the
Board. Was noticegd by the Government that g large
number  of private cr';ircprcneursr were undcr{aking
Plantation activities, raising the funds  from ordinary

investors from the capita) market, themselveg Investing only

frugal AMoUnts in spep ventures. It wag also noticed thatin

order (o entjee investors, these schemes promise very high
felturns, Wha Was more eoncerning was (he fact that (he
mitial sueeess of such schemes Jeg to the mmshraoming of

such activitjes all over the country,

3. It was in (hig backgroung that the Governmeny of '

India deciee that it hag become necessary (¢ Hulate the
activities of g those entitjes which were floating Agro and
Plantation Bonds, By means o a Press release on 18.11.97,

the Governmeny first notifieg its intention o regulate his

Market by x‘nformz’ng all those involved in such activities that

schemes relating 1 Agro and Plantation Bonds  woylg
heneceforth be treated o Colleetive Investmeny Schemes ag

defined under the SEBI Act 1992, Thisg meant that g such
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This complaint has been filed by the SEBI against the
aforesaid accused being the company and its directors for
violations of the SEBI Act 1992 and the SEBI (Collective
Investment Schemes Regulations) 1999.

The briefl background as is necessary for the disposal
of the case may be stated. The Goverrimgnt of India passcd
the Securities and Exchange Board of India Act in 1992 and
established the Sceurities and Exchange Board under the
said Act (hereinafter rcf(:xjrcd to as SEBI) with the aim of
providing proteetion of the interests of investors in stcurities.
and promote the development of and regulate the securities
markets. S.11(1) of the Act provides for the dutics of the
Board. It was noticed by the Government that a large
number  of private tntrepreneurs  were . undertaking
plantation  activitics, raising the funds from ordinary
investors from the capital market, themselves investing only
frugal amounts in suz;h venttures. It was also noticed that in
order 1o entice investors, these schemes promised very high
returns.  What was more concerning was the fact that the
initial success of such schemes led to the mushrooming of

such activitics alk over the country.

It was in this background  that the Government of

India decided that it had become necessary (o regulate the
activities of all those entilies which were floating Agro and
Plantation Bonds. By mcans of a Press release on 18,1 1.97.

the Government first notified its intention :to regulate this

market by informing all those involved in such activities that

schemes  relating to Agro and Plantation Bonds would
henceforth be treated as Collective Investment Schemes as

defined under the SEBI Act 1992, This meant that all such
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schemes were to be governed by the provisions of 5.12(1) B
wof the Act. The entities were put on notice that reguations
were lo be issued for the running of such collective
investment schemes and those entities who desired to take
the benefit of the interim arrangemcﬁt as provided under

S.12 {18} of the Act should furnish to the SEBI all details of

the company, its schemes and its promoters and dircctors.

7 Q 4. Thereaflter, the Regulations were brought into force on
: : 15.10.99. Under the regulations, stiff conditions have been

prescribed for obtaining registration without which™ no
collective investment scheme could be carried out.  The
regulations also provided that entities who were not sceking

registration had to circulate information memorandum Lo its

P investors and repay the investors and wind up the schemes
and submit a repayment and winding up report to the SEBI
to its satisfaction. Vielation of thesc regulations has been

made punishable under S.24 read with S.27 of the SEBI Act

. ' 1992. .

; COMPLAINT

5. According to the averr?cnts in the complaint, the
;‘ SEBE had first issuc a  press xjcleasc datcd. 18.11.97

conveying that entitlics issuing instruments like agro bonds.

plantation bonds etc would be treated ‘as Collective

Investment Schemes under the SEBI Act, 1992.°it is also

staled in the complaint that regulations for investor

“ ) protection and promotion of lcgiiimate,ihves{m{:n't aclivity
were notified on 15.10.99. The accusﬁcd company had raiscd

m!acs from the general public. IU is stated .in the

A complaint that under chapter I?( the accused were required

to apply for registration but they failed td do so.

6. It is alleged that after the coming into force of the

__ATTESTED
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Regulationg in 1999, the SEBI had SCNL regisiered lelters i
“:Dcccmbcr 1999 at (he address of the Company.  pypjje
notice wasg gjgq issued on 22.2.2000, ip order 1o inform the
accused of the obligations that existed under the tgulations,
calling upon them g comply with the same, However, (he
accused neither applieg for Fegistration nor ook any steps

for winding up its schemes gng making TCpayments (o jig

investors, has heen submitted in the complaint thyy time
Was extended for apply for registration ) 31.3.2000 and
) Uplo 28.5.2000 for fepayment to the investors vide press
- releases dateq 27.3.2000 and 31.3.200p. ‘ o
" 7. itis alleged in the Complaint thy the accused failed
' Lo register wigp the SER;. Therefore, under the Regulations,
73 & 74, the accuseq Were  issued show cayge dated
12.5.2000 and reminder dated 3i.7.2000 enclosing the
format o Submission of winding up and fCpayment report
which returned 14 the Sty refused. op 7. 12.2000 the spip
Chairman dirccted (he accixscd Compzmy to refund (he
money collecieq from invesiors lo the investors within E
period of one month from the date of thesc‘dircc{ions. Since
the Company fajled 14 comply with these dircctions a‘nd had
also noyt sought re Jistration with the SEBI, (he Complaint hasg

been filed for violation of Regulations 5 (1). 88 (1), 68 (2), 73

. i & 74 of (he SEB) (CIS} chufa_lﬁons 1999 punisflabkz under
S.24 rpy S.27 of the SEBI Act 1992,
8. Vide orders dated 3.6.20()1. the accusced  were

Summoncd to fyee trial. The notice of ailcga!ions was served
o the accuseq under S.25) Cr.p.c on 9.12.2005. 1o which
the accuseq pleaded not guilty, The Complainang has
Cxamined only one wilhicss Smy. Jyotj Jindgar, Afler the

Statements of the accuseq Were recorded under S, 313

== O, . PoasT -
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Cr.P.C. the accused have cxamined the accused Sanjay

~Kumar Gupta as the sole witness in their defence.
EVIDENCE ‘

9. As é\’v’~i Smit. _Jyoti Jindgar has deposed o the

issuance of the press release on 18.11.97, by the
Government of India direcling that bonds which were in the
nature ol Agro and Plantation bonds issucd by the
tompanics would be treated as Collective Investment
Schcmfs as s*tpuiaiui under S-11 of the SEBI Act, H}‘E}l She
deposed to the sccond press release issued by {h(: SEBI
calling upon the companics. running colleetive investment
schemes 1o submit details o the SEBI relating 1o the iunds
nmbz i/{u na;;;; of dxrccmrs/pmmoters in case they were
desiry ous of obtmnmg,bgmiiig;maer S.12(1B) of the Act.

20 The Cw-1 d(*pesed that pursucmt to this press r{‘lcaw

and public notice thc accused company had subrmitted their
details vide their letier Ex. CW-1/1 received by z,i'mk.,SiéBj on
16.1.98. She deposed ihat the subscquent letter  dated
1.11.98 sent to the tompany by the SEBI returned
undelivered, Thereafter the SE{?»I obtained the address of the
company from the ROC Kanpur and the address of the
company was found to be at CL184/298. The witness
deposed that the SEBI sent a letter at this address alongwith
brevious letters sent at the carlicr address bul the same
xctmm d undelivered L the SEBIL
1. The witness deposed further that after Ufl(, notification

of the Regulations on 15 10.99, pubhc notice was issucd

on 20.10.99 and the company was sent specific letier dale‘d
N

- 21.10.99 by registered post_to inform them ghoid the

notification. She dcpesed that the letter returned io the SEBI

w:ih the report that ree ¢ipt was refused by the recepicnt.
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She deposed that in terms of Regulation

M 3 : s -

“compay ¥ was required 1o apply for fegistration or
Opcrations. |4 was
Mmemorandum (g its investorg and

accused was glsg required 1o submii the

Cpayment report within five and a half months

Lo the si:p1.
ad been sent
lters dalted 10 12.99 and
e dctiers returned back (o 1
any respond to them.

The witniesg stated that the accused company h
these reguiatory obligations vide e
29.12.99. Neither )

¢ SEBI nor
did ihe comp ‘

12 She  deposed that these requirements  we

¢ also
Communication vide public notice d

ated 10.12.99 published
S0n 19.12.99. She

intimated all

in the Hindustan Time

stated that vide
the notice SEB! had

the persong running
nt schemes of their obligations y
Regulations ip case

colleetive invesune nder the

they were not lo apply for registration
and were warneq that in case they failed (o

il and prosccution would follow.
13. CW-1 Smt. dyoti Jing

gar deposcd furthe
accused company

neither applied
intimated fegarding the

r that as the
for registration rior
vinding up of thejr schernes

cause dated 12.5,2000 z

. show
as issued (g it.

The witness stated
¢ SEBL. Vide letter
the - SEBI forwarded the
winding
which returned to the Sk refused,
The witness stageq that as
comply with the :

dirccted by the sp

that the letter rety

rned undelivered (o th
»ﬁ:—itcd 315.7.2000 format  for

submission of (he Up and repayment Teports to jt

the Company failed 1o
regulatory provisic

ms the tompany wase
31 Chairman vide

orders dated 7, 12.2000

Lo repay r the original te

its investors as pe

ms of offer withisn
one month of

the date of the order.  “The order was

$ 73 and 74 (he

wind up its
also required to circulate information

lo repay them. The

winding up and

< e .




(0

““deposced that the contents of the order issued by Chairman

. been published in the Hindustan Times on 19.12.99 bringing

15. The witness depos‘ed that pursuant to the SEBI Order
. dated 7.12.2000 the company vide letter dated 10.1.2001

“company vide letter dated 9.3.01 that it had failed to comply

16. ‘The witness was cross examined by the Ld. Counscl

7

communicated vide letter dated 18.12.2000. The wilness

SEBL U/S 11 ol SEBI Act was also published in lcading
National and Vernacular Newspaper on 14.1.01.  The

witness deposed that a public notice dated 10.12.99 had

Lo the notice of all concerned their obligations under the Act
and the possibility of further action such as debarment and

prosceution in case of failure to comply.

e
submitted an interim repayment report indicating that out of
Rs.4.4 lacs raised, é.éﬁ?{)acs has been repaid.  The

witness dcgesed that the SEBI however had intimated the

with the directions issucd by chairman Siiiil.and had thereby
rendered themselves liable for further action- by the SEBL
The witncés further deposed that the company did not
respond. Witness also &ep‘oseﬁ that the company had not
provided the details of ils directors/promoters and the same
had been obtained by the SEBI from ROC Kanpur and the

details were to the cffect that the first directors of the

s

company werc Sh. Shailesh Kumar Gupta, Smt. Radha

Gupia. Smt. Indra Raina {who had resigﬁcd on 20.3.01) and

Sh.li\;hish Gupta {who was appoinied oﬁ 20.3.01). The

promoters were Sh. Shailesh Kumar Gupta, Sh. Sanjay
Kumar Gupta, Smt. Radha Gupta, Smi. Indra Raina and Sh.
Som Nath Muijju.

for the accused. During her cross examination the witness

stated that f-:x. CW-1/2 dated 11.11.98 had been sent at the

ATTEST
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address mentioned in the |
< .
undelivered.

clter and the same had retvrned

She deposed that the letter Ex. CW-1/A had

been sent at the address obtained from ROC but that she

had not brought that letter addressed by the ROC to the SEBI

fumishing addresses. She I'uftixer stated that Ex. CW-] /14

was the {irst reply received from the accused company which

had also borne the address furnished by the ROC. She

stated as correet that al) correspondence were addressed o

) the tompany's address and no specific letters had been

returned o the direciors.
M\-’——.—_._.

-

She deposed that she wak not
had ‘shiiicd on 19.9.2000. She
1ad informed that Smi. Indra Raina
had resigned on 22.3.01.

awarc whether the office

admitted that the ROC |

The witness further stated that the
company had filed a WRR and explained that
submitie

the WRR
d had not been in compliance with the
the chairman SER] and the

dircctions of
accused company had been

advised to submit full compliance. She brought on record

the correspondence in this regard as £x. CW-1/7D1 1o D4,
17. The.accused examined only one witness being one of

the accused naméiy Sanjay Kumar Gupta. DW-1. DW-]

deposed that he has st

arted the company in Seplember 1996

. @ and they had staried coﬂcciir‘xg‘moncy from the investors

from 1996 November onwards. He deposed that the office of

the company was at Shahi Market, Gole Ghar, Gorakhpur.

He deposed that thereafier, they had purchased land with

the amount received from the investors for planiation and

agricullural purposes. He de

posed that they had received g
March 1098 frmn—;.ggaim alter which they »Qég.d
stopped collections in March 19987“301{
ihatﬁy

letter d;

“The wiltness stated

had written letters to investors informing them to

excercise their option of taking back their invesiments or

ATTESTED
sl
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continuing with it. DW-1 deposed thal as the investors
~wanted their money back they were repaid.
I8, DW-1 deposed that they had been filing the balance
sheets every year with the SEBL  He placed on record the

certified copies of the balance sheets for the period 1998 to

2002. e deposed that they also disposed of land to repay
investors and placed on record a photocopy of the Sale Deed.
tHe placed on record the vouchers in respect of repayment,
He deposed that they had shifted the office premises on
18.9.2Q00 and had informed the ROC. e deposed that the
company had received a letter from SEBI only in the vear
1997 which had been duly re;ﬁicd and the sccond letler
received from the SEBI was dated 18.12.2000 which was druiy
replicd in January 2001, The witness stated that after
appearing in the Court the \vinding up rép{)n had also becn
filed as per the dircctions of the SEBL  The witness stated
that no investor had com;ﬁiaincd against them.

19, During his cross cxamination DWI Sanjay Kumar

'Gupta deposcd that ihé‘iand mentioned in the sale deed
f
Ext.DW1/D1 had been purchased in April, 1997 from the

mioncy paid by the investors and the amount paid was

. approximately about Rs.3 lacs. He admitted as corrcet that
—e——=

I D

the original sale deed had not been produced by him in
M respect of the purchase of the land. He admitted that the
land had been purchased from out of the funds of  the
(:0;11pa;;yiacc115cd no. 1. e further deposed that the land in
question "had been sold in the year 2002 .and the
consideration for the sale of land had been received during
the peried 26002002 on various dates. He admilted as
correct that ExU.CW1/D1 did not mention that any ameuni

had been received prior (o the exceution of the sale deed. The




10
witness explained that the description given after the name
~“Shailesh Kumar Gupta, as Managing Dircctor of the
company itsell indicated that the land belonged to the
company. ¢ denied the suggestion put to him that the land
in Ext.CW1/DI1l was his personal property and did not
belong to the company. He denied the suggestion that no
amount had been received in respect of the land mentioned
in Iix{.CWIiQE prior to | 11.4.2002 and‘ as Stas(:h no
documents had 1;(:crz’x fited in respect ‘i?;cmmi The wilness
furiher dc;)(;/sed that cven on 11.4.2002 at the {Em(; of
exceution of the sale deed some amount had been received
but he was not able to recall the exact amount. The witness
stated that the amount that had been received on 11.4.2002
had also been utilized to pay the investors and the amount
paid o the investors had been made after the sale of the
land. He lurther admitted as correct that as per the winding
up report dated 20,3.06, the last payment had been made on
R
20.3.02. lle denied the suggestion that the vouchers were
forged and fabricated documents. He &sz>$cd that ii‘{«.: letter
Iix&.i)\‘ygiﬂf had been distributed by hand and information
had also been given verbally since the investors had been
close Iriends and relatives. e further stated that the
response to this letter had been reccived verbally and no
response in writing had been received from the investors. He
admitted as correct that as per ExULDW1/D2 as on 31.3.01 a
sum of Rs.3.49,500/- was duc and péxyahlc by the company
to the investors.,
20. The witness further admitted as correet that he had
not filed in the courl balance sheet and returns . of the
company after 31.3.2001 and for the period prior to 31.3.99.

He admitled that no interest or profit had been paid to the
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o investors and cxplained that the investors themselves had

p——

agreed lor repayment without interest as they werc family
frienids and relatives. The witness stated that no winding up
report had been filed with the SEBU since they had been

under the impression that the same was to be filed with the

ROC and it had been only after coming to the court that they

had come Lo know that the winding up report was to be filed

with the SEBL e claimed that till coming to the court he

had not been aware that any rules or regulations have been
violated, 1le admitted that the auditor's report for the year
ending 30.3.01 ExtLDWI1/D1 did mention specifically in
paras 1 to 3 and 13 that the company had not complicd with
various regulations under the SEBI (Collective Investment
Scheme) Regulations, 1999, The witness admitted as correct

that vide Ext.CW1/02 they had undertaken to the SEBI to .

e o S g S 0»-'%4..'m.‘

submit the copy of the consent of the investors if required.
21. The wilness !‘ur!ﬁér deposed that the premiscs
bearing no.C/184 /298 Turkmanpur, Gorakhpur was rented
premises and Sh. S.N Gupta was owner of that premiscs. tHe
stated that Sh. S.N. Gupta was his father's younger brother.
tie refuted the suggestion that the accused company had
‘ been functioning at C/184/298, ’i‘urkmanpur. Gorakhpur
prior to September, 2000. The witness stated that prior o

September 2000 his uncle Sh. S.N. Gupta was in occupation

of the premises for about 30 years. He denied that this was

the address that the company had furnished with the ROC

Kanpur. lic denicd the suggestion that they had deliberately

avoided to receive the lelters issued by the SEBE at

C/184/298 Turkmanpur Gorakhpur.  Ilc denied the

" suggestion that repayment report submitted by thern with

ihe SEBI in March, 2006 was incorreet and that investors




’Y

gl

12

had not been repaid. He denied the suggestion that he had
“mis—utiiizcci the funds of the company by purchasing the
roperty in his personal name. He denied the suggestion as
incorrect that the winding up report dated 20.3.2006. was
not as per the regulations of the SEBL e deniced the
suggestion that they had deliberately and intentionally -not
filed the consent of the investors cither with the SEBI or in

the Court.

22. This constitutes the entire evidence that has been

brought on the record by both sides.

CONTENTIONS

23. The learned counscl for the SEBI Sh. Ashish Aggarwal

had sought to file the written arguments today which was
opposed by Sh.Vinod Trishal. However, in the interest of
justice | had permitted Sh. Ashish Aggarwal to submit in
bricl his oral ax;gxiézcms, Sh. Vinod Trishal had also been
heard in responsc to the submissions of Sh. Ashish

Aggarwal.

24, Learned counscel for the SEBI has submilted that the

accused have sought Lo exclude liability on ground that théy
had repaid the investors. However, according to the learned
counscl the claim of repayment was liable to be rejected.
Learned counscel has pointed out that the sale deed dated
11.4.2002 whereas in the auditor's report it is claimed that
the repayments had been cffected by 20.3.2002. The learncd
counscl has submitled that though the vouckers had been
placed on the record. no pass book has been produced by
the accused. 1t is submitted that the accused have not
submitted the winding up and repayment report to
conclusively prove repayment. Therefore it is prayed that the

accused be convicled,
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Or: behall of the accused learncd delence counsei has
submitted that the complaint was time bared and on this
short ground the complaint ought o be dismissed. The
fearned counsel has submitted that even though vide order
dated 11.11.05 this court had condoned the delay in filing
ARy

the complaint since the gvidence did not substantialc the
claim of the SEBI that investigation had con;iumcd time.
this courl should dismiss this casc on grounds of dclay. The
learned counsel has submitted that the evidence showed
that no officer had investigated the company and no official

¢ the SEBI had ever visited the company till date. It was

submmct(i {hat ihe cvidence disclosed {hat no complaint had

been  received by any authority including SEBI against the

company or the dircctors as. filed by the investors or any
other tiird party. '

26. the learned counsel has submitted further that the
company had lj.L'ccivcd only letter dated 7.12.2000 and the
company had replicd o ihis letter vide ExL.CW1/14. Learned
counscl submitted that in the reply to the SEBI the accused
had pointed out repayments had been effected by the year
2000. 1t was further submitted that the cvidcncc clearly
proved that the accuscd had not reecived any letters sent at
the Pushpanjali Complex except for the letter dated 5.3. 98
and one letter at the turkmanpur address. The learncd
counscel submitted that the accused company had duly
informwed the ROC regarding the ‘shifting of the Cnmpany and
thercfore, the accused compartly had no malafides. Learned
Counsel has arguced that all bahnce sheets have been filed
‘which reflectied thal proper accoxmta were being m’unmmcd
by the company. Learned counsel has submilted that though

a a major portion of the investors had been repaid .in thie
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consideration of the sale deed which had been received prior

to the execution of the sale deed. The learned counsel has
submitted that the atmosphere in Gorakhpur discourage
beople from carrying large amounts to the sub-registrar's
office and that was why paymcms had been reccived prior to
the execution of the sale deed. Learned counsel submitted
that the difference  between 20.3.2002 when the last
payment was made and the date of exccution of sale deed i.c.
11.4.2002 was ‘noi $0 great Lo disprove repayments.

27. The learned counsel has submitted that since the
company had .bccu required to make repayments by March
31™, 2000 and while the company had started repayments in
1999 the company had no need to apply for registration. The

"learned counsel has submitted tha{ the wringing up and
repayment report was finally filed in March, 2006 anncxing a
list of* 77 investors and the receipts of the investors.
Learned counsel submitted that all investors were Iricnds
and family members with no outsidcfs, Henee payment had
been made in cash since at that point of time there had been
no faith in cheques. Henee it was submitied that the receipts
reflected full repayment. In the light of all these facts  the
learned defence counsel has submitted that the accused
were cntitled to be acquitted as no ruiés and regulalions
have been violated by them.

FINDINGSi :

28. Itis not possible to reopen the question of dciay. onee
the maiter siands scttled by the order dated 1.11.05 which
was never challenged bjr the accused. Nevertheless, the

submission of the Ld counsel in this regard is noticed only to
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record a rejection. Since the issue of delay was disposed of
"ﬁcondozxing it. the complainant could not have been expected
to bring on record any evidence to explain the delay in the
filing of the complaint. Therefore to say that the complainant
did not  prove how much time was consumed during
investigation and f{o seek the dismissal of the complaint on
this ground is misdirected and misplaced . Irrespeetive of the
absence of such evidence, it may be observed that the very
fact that the accused have themselves furnished a winding
up and repayment report in March, 2006 to the Si-il'ii. is an
acknowledgment that under the Regulations of 1999, the
violations continue till the filing of the WRR as required to
the satisfaction of the SEBL ‘The offence is in fact a

conlinuing one. There is no occasion to -dismiss the

g

complaint as time barred.

29. The learned counsel for the accused has sought Lo
exclude the liability of the aceused on the ground of lack of
knowledge of the regulations and the nced for compliance as
well as the absence  of any investor complaint which is

' juxtaposcd with repayments ;nadc, Neither of the pleas are

convincing. On neither ground can the accusced be acquilted.

30. lgnorance of law is no defence. That apart when the

default can be clearly ascribed to the wanton act of the
accuscd there can be no cause to-excuse the accused from
liability under the regulations. The accused have themselves
admitted to have responded to the public notice issued by
the SEBI in Dainik Jagran as therletlcr datcd 13.1.88
Ext.CW1/1 states as much. This fciic_r is signed by Shailesh
Kumar accused. The letter refers {o the pub!ic notice of
18.12.97. Vide this nolice, as deposed lo by the CWI, the

companics running  Collective Investment Scheme  were
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required to file information with the SEBI regarding their

5 .
*scheme. funds mobilized, the names of dircctors/promoters

in case they were desirous of obtaining benefits of Scetion 12

{113} of the SEBI Act. Scetion 12 (1B} provides for an interim
arrangement pending registration. It provides for the
regulations of the business aclivity in respect of Venture or
Colleetive Investment Scheme requiring that in future such
aétiviiy could be carried out only with registration and till
“such times regulations are made under Clause d ol sub

o - Scction 2 of Scction 30 the entitics conducting business

i could continue to do so. §»
31. This was sufficient to put the accused company  on
e notice  that regulations would govern the running of §

Collective Investment, Schemes. Thus, any subsequent notice
seen in the newspapers in - ordinary course would have
. arouscd  sufficient curiosily or intere’si in the accused
dircctors  which would have reminded them Ve)f their
obligations under the SEBI Act, 1992 and SEBI (CIS)
Regulations, 1999, When the a,ccuscd could notice the SEBI
advertisement of 1997 and respond to it vide letter dated
. 13.1.98. it is impossible to believe that they would not have i

scen the subsequent public notices issued by SEBI dated
20.10.99 and 10.12.99 or the further pubiiéaﬁa)n of

14.1.2001.
7 32. The accused have contended that they had shifted
M their office in September, 2000 and had informed the ROC

about this shifting.  According to the balance sheets
submitted by the accused which are Ex(.DW]1 /1 to D3 the
‘accused company was conducling its business from Shahi
‘Market, Cinema Road, Goleghar, Gorakhpur which was the

address mentioned in their letter to the SEBI dated 13.1.98
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Faccused continued from this premises till 18.9.2000. If that

17

ExLCWIE/1. The company's business according to  the

was 50 there would have been no oceasion for the lelter sent
by the SEBLon 11,1 1.98 at the Pushpanjali Complex.  Shahi
Market Cinema Road office of the accused | to return with
the report "Dukan Bahut Dino Se Band Para hai”. Morcover
CW1 has deposed that when this letter rcturﬁcd undeclivered

back to the SEBL the SEBI had confirmed the address from

the ROC Kanpur which provided the address of C/184/298

Turkmanpur, Gorakhpur to the SEBL However, the leiters

sent at this latier address returned “refused”.

33. According to the. accused they had shifted to

C/184/298 Turkmanpur w.c.l. 19.9.2000 and had informed
the ROC Kanpur vide Ext.DW1/G enclosing the form 18.
However, the SEBI had sent the letter dated 23.12.98 at the
Turkmanpur address l’;a.ving obtained the informaticn from
ROC Kanpur. Clearly the accused are suppressing the truth,

Unless and until they had informed the ROC in 1998 about
the Turkmanpur address, the ROC Kanpu;- co_uid not have
provided this address to the SE!BI in August, 1998. The ROC
has not provided 4 fictitious address for. the accused as
DW1 has admitted that C/184/298 Turkmanpur Gorakhpur
is their office address. They on!y claim that they shifted into
these premises in the year 2000 which appears false on the

record.

N\ 34. It is also significant to note that DW1 accused Sanjay

Kumar Gupta has admitted that this address C/184/298

Turkmanpur Gorakhpur belongs to, his uncle (chacha) as

owner. l¢ has also admitted that for 30 years the premiscs

had been in the possession of the said uncle. There appears

no ill will between the uncle and nephew particularly so
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36. With regard to repayment the cvidence is

s

beeause DWI has deposed that  the company was a Lenant
2

of his uncle. albeit from 18.9.2000 onward. There is no
reason o believe that the uncle would have returned all
correspondence [rom a statutory body only o spite his
nephew and to put him into trouble. On the other hand, it is
reasonable to believe that the accused in order to avoid
liability and obligations and to feign ignorance would have

willfudly refused 1o reccive such communication.

35. Thus, if it is o be believed on the basis of the balance

shicet that the company continued to function and also make
profit ai the Pushpanjali Complex Shahi Market Cinema
Road Gorakhpur.the return of the communication of the
SEBI from that address appears willful. If on the other hand,
it is accepted on the basis of the information given by the
ROC w';lhc statutory body ife. the SEBI thal the company
had  shifted to C/184/298 Turkmanpur Gorakhpur in
August, 1998, the return of communications of the SEBI from
the second address has also to be  altributed  to the
willlulness  of the accused. I the accused assumed to
themsclves that they need not”comply with the regulations
as brought to their notice through the publication in
newspapers they have  themselves opted for the risk of
prosceution and as noticed above can notl seck to raise the
shicld of ignorance.

jnst as
unsatislactory. The evidence is full of contradictions and the
claim of full repayment lacks credibility. In the ﬁrsi’ place it
is impossible to believe that the 77 investors did not belong
to the public and were close friends and relatives of the
accused as claimed by the accused and déposcd to by DWI.

Such a plea also contradiets the contents of the auditor's
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report ExLDWI/DI where it is recorded that the company

Ywas doing agricultural activitics and had accepled deposits

from public (para no.6 of the z‘cport); This also knocks the

bottom of the explanation offered by DW1 in  in his cross
examination that investors had been repaid in cash because
they were not member of the general public.

37. The claim that all 77 investors have been repaid in
cash fully also appears sham, for the list of investors shows
that  certain investors  had deposited !25.75.950,/ -
1Rs.20.000/-. Rs.30.000/- and Rs. 10,000/- which ;,zrc.: all
purported to have been returned in cash.r The repayments of
Rs.75.000/- to Shakuntla Devi for instance on 12.2.2002 is
not corroborated by the cash vouchers placed on the record
collectively as Ext.DW1/F since such a voucher is missing.
‘There are other similar examples. However, the purposc here
is not o verily repayment but to consider the ‘plea of
repayment for purpose of applicability of the regulations and
’coxﬁpliancc thereunder.

38. The purpose of the regulations  was  investor
protection and co:ﬁyliangc undé_r the regulations can be held
complcte only alter the SEBI accepted the winding up and
repayment report submitled fo it bﬁy ‘the accuscd. The SEBI
has not accepted the winding Vup'and rcpaymcnt_'mport
submitted by the accused on 20.3.2006 and re-subrmitted in

July. 2006. The contradictions apart regarding the last

\.\ payment DW1  accused himself concedes that the last

payment was made only in the year 2002 . This means that
under Regulation 68 the accused was an (:xisiirsg.cfs entity.
Under this regulation even those cntities which were in
existence only for purpose of carrying oul the obligations on

documents entered into with investors, such as repayment,
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were also governed by the regulations. Thus if the accused
took a conscious decision despite knowing that company's

Collective Investment Scheme had to  be wound up when

:
B
A

they had not applied for registration and failed to do so they

' have to face the conscquences of their decision.
:? ) 39. The evidence produced by the accused in respeet of
the repayment does not evoke confidence.  The leiter
EXUDWI/C appears o have prepared for the purposes of
" ' this case. The witness claims that this had been diests‘i}mtcd
by hand and the investors had verbally sought repayment.
This is a statement of convenience. The cxplanation or the
differerice in the dales of final payment and exccution of the
sale deed is far from convineing. It does not appcear logical
that unspeceified amounts were paid before the exceution of
the sale deed without mention of details in the deed itscll.
The utilization ol the land for repayment does not appear

conclusive.
40. However, as nouccd above the question: (}f rcsmymcnl
could have only help in ﬁetc‘rmmmg whether or not the
regulations were applicabie (o the accused. Since at the tme
of notification complete repayment had not been offected
. clearly the Regulations of 1999 gavernéq the.activities of the
accuscd company. Compliance is full and complete only with
-the acceptance of the WRR by the SEBI which has not
occurred in this case. Obviously SEBI would accept the WRR
only on being satisfied that investors had been repaid. Even
i the belated submission of the WRR has not led to complete
compliance by the accused.

41. The plea was taken by a(‘(,usui Ashish Gupta that he
hcui Jjoined the company's Board of Dm: clors on 20.3.01 in

place of Smit. Indra Raina who had resigned. on 20.3.2001.
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Neither can be excluded from liability for noncompliance of
¥ the regulations . since Smt. Indira Raina did not ensure the
submission of the WRR till 20.3.2001 while Sh. Ashish
Gupta let matters stand till the WRR were submitted in
March. 2006. |
CONCLUSION:

42, . therelore, hold the accused company M/s Pace
Forest india Limited |, its Dircctors/accused Sh. Shailesh
Kumar Gupta. Smt. Radha gupta. Smt. Indra Raina; Sh.
Sanjay Kumiar Gupta. and Sh. Ashish Gupta guilty for the
violations of Regulation 5{1} read with Reguilations 68(1),
68(2}. 73 & 74 of the SERI {CIS}Regulations 1998 read wiih
Secction 24 r/w 8.27 of the SEBI Act 1992, They are entitled
to be heard on sentence. 7

%&A 10y
ASHA ME .

Announced in the Open Court. ON}

Dated: 7.12.08 Addl. Sessions Judge:
: Delhi,
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INTHE COURT OF MS. ASHA MENON: ASE: DELHIL
CCNOT9Y2005
A il VS, MYs Pace Forest India Lid and Ors

ORDER ON SENTENCE::

Fhave heard Sh. Trishal counscel for the accused on the quantum
ol sentence. Leamed counscl submits that the accused have Iuiled in their
duties only on account of ignorance. Learned counsel has submined that the
accused had also fully repaid the investors. Henee he has prayed for a lenient
vicw,

thave tiken into consideration the submissions made by the
feaned counsel for the aceused. As discussed in the mftumn'zxt the ;z:c:x ol the
accused appear wilitul and notas a bonalide mistake.  Op the vire hand the
aceused responded 1o an advertisement in the Dainik Jagran and yer at the
samwe time the fearned counsel cliims that the area Was a4 remote one and
henee information <fid not reach ihe accused about compliance under the
regulations. The refusal 1o receive communication itg{n: the SEBI is also
reflecied of the attitude of the accused . Ag ;@4 the xgpa}mm{s the matter
has already been discussed in the judgment showing that no um!nkmc can
be placed in the clum of the accused. Admxttcdly the pubhc nmoney was
utilized by the accused 10 create assets such as land . Yet when it comes 1o
the discharee of obligations the accused are quick to distance themselves,
The accused cannor be permitied o benelit from unbridied activities which
had henclited on! v themselves, }

tn the circumstances, | scnicncc the accused no. | company
M/s Pace Forest Ind\a Limited ts Dircctors/accused Sh.
Shailesh Kumar G aupta, Smi. Rad‘ic:%upta Smi. Indra Raina,

Sh. Sanjay Kurffar Gupta, and Sh, Ashish Gupta 10 fine of

Rs.25.000/ cach. On failure to pay the fine M/s Pace Forest India
Limited | is Dircctors/accused Sh, Shailesh Kumar Gupia,
Smt. Radha Supla. Smt Indra Raina, Sh. Scm;ay Kumar
Gupta, and Sh. Ashish Gupta slmil unucrﬂo simple imprisonment for

three months,
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On deposit of fioe the personal bounds and surcty bonds ol

accused shall stund cancelled and sureties are discharged.

Announced in the Open Court (ASHA MENON)

> File be consigned to the records.

Dated:9. 12.06. AddL. Sessions Judge: Delhi.
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