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office at Mittal Coutt, B — Wing, 224
Nariman Point, Mumbai 400 021
represenied by is Legal Officer, Shri
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2. shi Udat Nam Pande}fj Director of
Accused No.i, Rio: 28K Sneh Nagar;
Alambagh, Lucknow-226005.

SR Shﬁ 'V‘fyirenﬁra Pandey Slo Shii
S-hambhoo Nath Pandey, Director of
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SP Dubey, {}ssefie: e Af:x:used

i\éoz Ric 38, Ram Nagar, KNP Rﬁ T -~
tucknow and 3iso at551/170 i{a Nand

Nagar, ﬁaﬁézefa, Alambagh E.admew‘ \oeeAccused

sgat?u&xm EjSDER SECTION 130 AND §E€¥1€3H 200 OF THE CODE OF CRIMINAL
PROGEDURE, 1973 READ WITH SEC. 244}, 2? oOF SECURITIES AND EXCHANGE
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N THE COURT OF Mb>. ASHA MENON: ASJ: DELHL

~'NO.156/2005

BOARD OF INDIA., a stubary pody
§ Securities and Exchange Board of ndia
-1 Mitad Court, B - Wipgz. 224, Nariman
by 18 Legal Officer. S Sharad

SECURZTIEQ & EXCHANGE

" established under the provisions o
Act. 1992, having its Head office
Point, Mumbai 400 021 represented

_Bhansode.
- .—€ a}:np!&izmm

R - —

VS

§.- Shivram Pur Orchard findin Limited

Incorporated under the companies Act. 1938 having
its registered Office av: 1% Floer.04. Mahaima Gandhi Marz. Hazratgan).

Lz}dsmw-.’.ﬁ(\(}m UpP

saed o 1. Rio 29K
P

. Sh Udai Nath Pandey. Dircctor of ac
Snch Nagar, Alambagis. Lucknow-220001

. Sh.Virendena Pmdc\ Sio Sh. Shamblaon .z‘h Pundev, Dircower

of accused no.l. Rlo 38, Ruis: Nagay, KNE # Rd.. Lﬁd\z‘.ﬁ s e AT

3517170 K, Nand Nagar. Nathhera .—Jmhxxgl:. Lucknow.

used ne. 1. R/o 38, Ram Nagar KNP Rd..
%, Nand Nagar. Natkherao A Atashagh.

4. Mrs. S.P. Dubeyv. Dzr«.c‘mz zt:xcc
Lackﬁow and also at : 351170

Lucknow.
' . L. Adoas ) .
.
JUDGMENT: ‘ e
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BACKGROUND FACTS: e o
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‘(‘ e e N
1. The compluin hus. i son find by ‘EiT\f'Si‘C{!ﬁﬁL‘f ad Evghanye

saard of !ndm {huu::dﬂt: rcnrrca P m; §EBI) for shewt alleging

violation of I:Bfff" ollcctive hnu{m ent Sch mcs; Reeaux:vum. 1999,

> Togiveabnetb sckground 0 “re asc, im Government of imfén

 had set up the SEBI under the Sceuritivs ;ndExch:inge Bowrd of India

Act. 1992 with mc aiin of profecling Veson mxc 251s, it
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large scale tloating of plantation und agro bonds by companics wyh 1o
financial viability. The unconiralic proliferation of such compunics jed

the duping of lakhs of gullibic people who lost their money by mvesting in

such non-viuble proicois,

3 This prompied the Goverament to intervene and the SEBI Act

ey )
e~ . ——

- 1992 came into force. wides which SEBI itself was estublished. The SEBI

bas the obligation to regulass the sceuritics and stock market and has been
. -vested with extensive powers to discharge these oblications. Violations
have been imade eriminal offences and the SEBI has w file criminad

complamis ‘.gmns. such violators.

‘A‘LLEGAT IONSIN THE COMPLAINT

Urdov RYIRLE. ")
4. heorder bbs-i %L g:‘:}ﬂ\!"nh m‘ Section 1} (1 ﬂar the SESi Act, the

o governmeni anounced its intentions 1o hring out regu}aiim;s in respect of
Pl e - . . N L4
Collective Invesiment Schames specifica illy. It issued a ¢ mhhc notice o

this ond on 261119497 qad- f\.!lii%i@'. Under the pronisions of Sceenion

: 12 of the SEBI Aci ju? these enties which had been operating
Collective Iwms i Schemes immediately prior to cammg into effecr of
the pxm;smm WCre given 1w monti's time 10 apply for registration. By

A‘\)‘ means of the p.shhc nomuv}mq‘a reicase ‘S BI required ai! those interesied
in hencﬁting under the provisions .‘::'7 Section 12, 10 Lmu\h .sit derails
ahmxt xhc company and the schemnes and the amounts moh:!'?cd ot 1o the
:sbBi

5. Thc accused Cn:u.pf.:n} fud i rcxpcm\c to the press release/public

- notice. appar iy fumsied their desils o the SEBL The SEBF

b
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(Collective Investment Scheme: Reguiwions were notitied oir |
= ) ) 3
The SEBI asked all companies Jealing with Collectve Ifesunent

Schemes to issue informanon memorandum o all imvestors detatling v

state of affairs of the schiemes, the wmount repayable o cuch fnvester aid

~The manner o which <ol ame unt was Jdetermined. This was @ be sent h

28.2.2000. This date was exiended o 31.3.2000.

Under the reautations of (99¢. 7311 those existing Collective

Investment Schemnes which hud not applied for registration were required

to wind up their schemes and repay the investors. Under regulation 74
those cntities which were noi desirous of registering with the SEBI even

p;’evisix\ezaiéj« were alig, x:hiigcé w dranoup and formalite « \;_‘}‘z«:mvc for
repavment and m;ﬁ{é hie repayinent in wrms of the regulation 73,

The alleganion i:; the complaint is zhag the acguse;i aeither applicd A
to the SEBI for registrution nor Kok &IC;!:‘; W wind up :he <chemes ;md{
repay the invesiors. i"izcr:t'arc.' the SEBf Cha{nnan dircc:ch the a:m:a:;cd
vide orders dated 7.12.2000 thar ;hc}‘ refund the money L:i_‘)nCCICd within a -
month iu‘rtfrms of the :uigiaml offer. Yén and despite repeated directions -
of the SEBL the secuscd faited 10 comply. wi!b.ihg reguiations. as stated in _
the compl:i‘i;u.‘k' i e

On these allegaiions the SEBI submitted in the complaint that tie”

accused Baa violmed Resulatons 681 68(2), 73 & 74, réad with

Regulation 3 11 of the SEBI Regulation 1999 read with Section 11B &

120183 of the SEBI Aot 1992 sunishable wnder Scctienm 24 )@'wi:}z

Section 27 SEBI " Act. 1992, Vide orders dated 14.1.2004. the accused
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Shivram Pur Orchard and Phaeions Lt Company, and irs directers Sy

- B

daz Nath Pandey. Sh. Virenorn Pandey and Mrs. S.P. Pandey vere

" summoned o face mial for these violativas.

2 On their appearance nodice of alicgations were ser ved upen the

- accused under Section 231 Cr.P C to which they pleaded sot guilty. The

complainan: examined Ms. Ruchi Agushe

nd Ms. Jvoir fidgur o

S

NeSSOs .

EVIDENCE

10. Smrt. Kuchi Agashe wos exanined-as CV» on behalf of the

SEBL She has soferred fe i pross iglease *dated 18,1197 wherehs 1he

Goverament of India doclared bonds which were in the nmare of
- ‘ - R

plantation honds and agra honds to be considered as Collecuve fnvestment

Schemes under Section 11 of she SEBE Act. 1992, She has also referred o

the press release datcd 6.11.97 and "a public notice dated 1X.12.97

wherchy the companics were airected i file information with SEB!
vemarding  their Schemes with defails of funds mobilized. names of

= Direcmrs.@rmmm;:. i case tiey ware desiroos of obtaining benctits uy/S
12 !B} of aﬁ "EB{ r\L i

&

1. ; Thc witness has brought on reeard the ¢ letter sent by tiwe company

in respense w6 the pre ess 1o and public notice as Ext.CWist .slow“\‘vi*
i%)‘ s :s:mémre\*. As poer the %c:sc;_' 1§3§ coempany had mobilized Rs $3.280/-
under i{'CiS and Sh.lday N, i’asedsy Sh. Virender Pandey and Smt. S.P.
Dnb«:y were the sj::m::nrs of fiwe company Vide the subsequent fetter dateid

24.7.98 Ext.CWI/2 the compasy subiinted dewils of its promoters and

- "m g/) ~r“"""i’
“gollle -

Tt e e e s eI aat o, e eEs s e .



Company Ext. CW /3. The wimess siated that the company had filed lerier
dated 29.3.98 alongwiii halance sheer which is ExtCW /2,

2 She deposed thai SEBICLS Revulations 1999 hud heen aatificd

on 15.10.99 and intimaiicir w35 o0t vide Tonr dated 22 T O9 T b

nouice dated 20.10.99. She further deposcd that the SEBI had sent various

fetters o the acctsed compuey informing @ about the reguireiients under

. .

the regulations and which were retumed undelivered to the SEBI with the
report that “addressee had iefr™. She brought un record all the undelivered

letters along with their cnvelopes. She also deposed that whien show cause

- notice dated 12.5.2000 was issued. that was also returned undelivered.

She deposed thar the forraat for winding up was also sent o the accused

company aisd once again the communication returncd undelivercd 1o the
SEBL

i3 The wimess deposad thar the SEBI Chairman issued order dated

7122000 against this acoised ab shiee there was no comphianee of the

regulatory pmvisidns of ihe x":gviazigzzs. This order was conununicaied o
the company vxdc :le;tczf d:t??t; IR 12,2000 whicﬁ returned undelivered 1o
the SEBI. Tixemmess sxixed i rheiéamcms of the order tszued by the
Ci:ainmﬂ,SEBf u!% boof 27229 »SESAQ Act was also published in leading
ndtioniii news;’mﬁers éxxd vernacular nc&spapcrs on 1412001 She
dcmced 5$at vide this pubiic notice SEBI had intimated all the CIS the

oblizations impasad on them wader Kesulonons 73 and 74 §n case thes
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SEB! had vide these ivticos alse inmnued that failure to coamply with s?
S
requirements would opex ihe companies Hable for further action including

ation of prosecution cie. She aeposed thar

2
seaidis

dircetions Tor debanmeni. i

oty apnewed at serial a3 of the public
Pty Y

the name of the accused

notice. She deposed o ri}a pon-comptiznee by the actused company and

its dircetors despite the pubiic netc il the filing of the cim"gp?:ais;z.

The Wilness as croas cvamiacd at length by SiAK. Baasai on

hehalf of the accused. CW 1 staied that aceording to letrer date

Sh.Uday N. Pandey. Sh. Virendra Pandey and Smet. S$.P. Dubey were the

directors of xm d;:x‘pmx and that the company had not st.immmi *m‘

dm:unmm regarding change in dxﬁ.umsmp hefore and after 1998, She

deposed that SEB% i‘.;,ai ol wn i‘ndcpc-micm inguirs - rogarding
.

direcrorship am‘ they on! i roited en the document filed hy the company.

She deposed that the amount robilized by the company 13 mentioned in

d“md 39,395 the amount mentoesd was Ra3 §.£?W— She gicvmcd iha

B

the company had fiied” e fainal informarion about its CIS in dme with

the SEBL

15. The wimess admited that me SEBI had not rocoived any
& .
complaint from any ivesior against thc company. She dcmsed that the

SEBJ had no method wnd source tor independent verification of what

amount had been collected by the avcused company from cach invesior

:,.2:‘

and {h c%t-r.. e SEBI relied on the infermation provided by the

company. She  further statea thit since the accused company had not

d 1213998
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submitted the winding ap and repayman report she was not i a
T »

to affinn or deny whether the company had repaid the investors,
-16. She further deposed that despite the company having jurnished
the individual addresses of the Jirectors the SEBI had not served any show )

canse notice to the directors and had issued all its lenters and notices to the

company at its address. She further stared that she had not obtained any’ ‘
information from ROC regarding filing of halance sheer by the accused

company for the year 1997-98 and 19998-99. She disputed the suggestion

made. by the defence thar vide fenier duied 27.4.98 Ext.OW 172 the accused

company had alrcady intimated SEBI that it would not mwbilize funds .

underits CIS. She swted that though in the public nouce it was nwt
mentioned whether compliance of the order dated 7.12.2000 had 1o be at

the Delhi Office” or Mumbai Officc. the infiial notice hud also been siient
on thi$ aspect and vet the accused had corresponded with the Delhi Office
of the SEBI. She stated that she was not aware of any correspondence the ™

company may have had with the SEBI Office: Mumbazi before or after

- 7.7.05. She denied that the case was a false one.

17 CW2 is Ms. Jvot Jindzar. She has deposed that the leter dated

8.12.2000 containing the Chairman s erder dated 7.12.2000had been sent

&

by her. She deposed ﬁms o winding ap and repayment ieport had been
filed by the accused pursuant to that order of 7. l?.luf?i). She deposed that
the company had in{:e;mcaf the $E§3i vide letter dated 7.?.30!5 that thes
. had refunded  all invesiors hcils;§ 31.3.99. She deposed that the m:&:ssé

e

j,i;;fé)mpany was advised vide letter daied 12.7.2005 to submit a stawtory,
= .
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auditor's certiticare in formiag wheeh Wi aiso forwarded by
accused company.  She bas brovgnd en record these twe foliens O

Ext.CW21 and CW2/2. She deposed that no informaten had been

received from thc. acotsed comupany teraafter. In her cross oxamination

Lot = e -

she depesed thar under the Conmpany's Act all commmu were required 1o

have a statutory auditor.

I8 The statemicnis of e sccused "were recorded under Scction 313

" CrPC. The accused S P Dupey claimed that those she had become

- director of the company. st had feurm fiat the money had bee mn*;m.d

and bevond that she did not Know anything about the compuny and s

affairs. The asccused U N Punger did not remember  ubeut  the

corespondence with the SEE] '.i'tzéz:cisy informarion reqarding e

- colfection made ander the CIS was given 1o the SEBI alongwith demils of”
. the  directors/promoters of  the accused  compamy. Hewovar, he

remembered and admired that the uconsed had sent lesrer dated 29.3.98

alongwith balance shect. He claimad that they had complied with {h}‘
requirements under the §'&‘f‘;;f§:.‘.in">, He siaed that as soon s they e

mat{ixc& ¢nui€ fof z:::n;‘}‘jarv:e' this -kaw;}.(.‘\\ ’rh«.\' had stupped operations
.znd haé rﬂ:md éifr"z"n;sué}:'-vm :iiu ;h\s.\’u“‘\ .md Imd informed SEBI about

tha. n,pa}:“cmd '-Ia. ‘claimed thar the compiaint had bu:n filed oniy to harass

N , th :

9. The aceused Vieender Paneos admitted the Teters wonr 1o e
SEBI detailing the amounts received and the names of the directors and

promoters but aid uot romember about fenter dated 29398 He cluimed

t«»d -

R



'iha{ though the company b W been started and they had collected money

when they Iearnt threugh SEB! menees i they Sould net caniy o s

he following year they had repaid

business. they stopped it. He sted thatt

the investors and had submitied the director’s reportio the ROC alongwith-

halancs Shoori the e

J9O7 98 amd 1998:99 in the vear 2000. He

claimed that SEB! had heen sont s copy and nad also been informed about

the repayment in 1996, He claimed that the ROC had inforned that the

accused were ntending o ropay ihe InVEStors and thereafter. ey

informed the ROC thar repavments had alsa been made. Hestated that he

procedure by upp«)iming C.A. when B had

was adviscd o adhere

mugm the winding up of the company. He stated that s since b found it

vond his means hu diu not_go through mat procedurc. He stated that he

- was not certain about !Ik vear whan the balance sheets were submitied 0

the ROC and for which poriod.
2 The accused oxammad five witnesses including the accused
Virendra Pundey. DWI1 s Pradecp Kumar who depased that be had

invested Rs. 3040/~ as f“;:kéd dcpﬁﬁi:'wizh the Shivram Pur Orchard and

’ P}aamtmm Lid ‘-fg de p(\s:ﬁ that this amount was re funded to Liny i cash
on \«anans r.«.uumm h\ zhk wmpam' nd brouom the vouc.i s on record

as Ext.i)\\'im 0 E s.\pl.munc that he had put his s;nmm 2 on these

mm.h.t% tspuu recciving the money. He \:ated that he had no u\mpimm

=

agamst the accused company. Durzzza hxs a.ms's exammafmn the Winess
deposed that he had no aci«:nr;\,v!cdgmcnt r-.‘ceived by the company in

Crespect of B mvosunent. He ceposed that he had made the payment by




cheque but could not recail e cheque number. He could not recall the

daie of payment by the company ro him. He denicd the sugzestion that he
was neither the investor of the company nor had received any repavment.
21 DW2 is Sh. Triloki Nath who Jdeposed that he had ivested

R3Z800r e noomsed TOTTREN WAICH had b ST ertmded o inin
".. - B . -

cash. He stated that whiie muking repavinent the company hud obtained ity

signatures on several cash touctivrs EXeDW A o0 E. He depesed that he

had no complaint aguins the SOlan . Iaz <rOSS examination the witness

stated that he was working as an Xeray rechni v:Eé.ﬁ in Districr Hasp‘i.m!
Unnau, UP and had invested the money in the recurring deposit scheme i
December. 1997 for twe aisd hail months. He q-:;m;scd that e hind invested
in Lﬂ.\!;l HL mp«}s’.a. fhai he iad nat intimated the ofﬁ»cé abour the
rransaction, He denied :?;:;: he had ﬁevcr ir{;*ésrc&'un}'ihing in the
company.

" brought on record severa! affiduviis stating that on various d'm,x CArious

pmp!e 5;3&5 ap;x’t. ad betiwe himio ucn alfidavits and he had ideinified the
signaturcs'of zhesc who had appended their signatures in his presence. n

= CTOss cxmrmatmu h stated thar he knew the deponents personally and

some were his ciicm.s;
- 23 . DWdisRyj Kapmr. proprictor of Mrs Kap:mr Ra‘, und- Cnmpsm
Cham.md Acccunmm Hc deposed that he had andxtcd the b*!iasm. §¥h.tt of

u;c companv Shiveam Pur Jr;é‘.a;d amd - Planmtions firstly in the sear

¥9‘97*98 Hc ch.pc thar the compuny had obtained advance a¢ tmm the

N - mRRSiet My eer -

DW3 is f{‘mdcc;t Kume ‘v‘&jpa}'ac. He is an advocate who has




4 e

jni: holder to the tune of K 3 1117t The witness stated that the halance

sheet  was signed by the dircctors of the company ULN. Pandey and

Virendra Pandey. He deposed thar he had aundited the balance sheer on

29.5.98. He deposed that e baluicz ~heet of the company as on 31394

SIS ~ _
was also audited by him and .Mns.ifnu i ri 2t Balafice sheet There was e

s

liability of ‘unit holders aguinst the advance taken in the fmancial vear
1998. In cross examination the wimess stuted that he was not concarned
with the preparation of account books of e company and the baiance

sheet was also preparedd by him He deposed that he carried our the audit
3 o] .

on the b':sxs of the. ac.-*-‘mns and vouchers produced before ium by the
_wompany.
34 DWW is Vireddra Pand:}i the sccusad. He deposed that he was 2

director of the company. e deposed that a letter dated G198 hud been
received by Ehf company from the SEBL He deposed that he was culled

for u:pimnme the reasan o not litlag the requisite information with the

=

SEBI and he had given rc;':i;; vide letrer dated 11,4,98; Ex:.D‘L\-’S’B. He

deposed *l-.n the mmp.ssz\ had reccived letier dated 5.3.98 10 the SEBI

after \vhuh fhc' : d sm! u:}’éﬂ! any mnnc\ !mm anyane. He deposed tha

he h.xd senr rcp!y m ihe. \EBI vadg letter Gated 9.3.98 informing that they
,h:'d smﬁp«'d aobilizing mousey. He ée;m&.‘d xhat the corupany h;xd'
n:-:cyivcé‘ Ii:nér dated 299 99 advising them o fornish information as; eor
h§ cncfaégt h 22.10.99 unnexed with the format. ThL accused ciaimed
that xht% i mr was Treplied vide lewer dated 20.10.99 E<tDWET and

mm’:pi-::g ﬁarma'. had heen sont w the SEBI vide ExtDWS! and DWE/K,

B Soi e v e s bme e a. RS- SSe—




hud shown 7

B
B

that co ihe sad formaie e
-~ - -
"\"‘A.‘a-/

‘The wimessiaccused chniier

Tiability aguinst the invenors as on 1.9.99 as nil.
DW3 1ised further siated thar he had approached the ROC 1o

3 accused further s
T e EHEBESES

winding up and he had heen advised to obiain no objection v, SEBI and
that

. i e g
sthewroic T RIsSSE (‘.:.fxy.;': i B 9‘;%‘&4\7 J'P"\vd
LSO

5.

me SEBI sent §~mr Ext D\'nz\i dxrectmc him © nhmm the
that he had

response
accounts audited from SES{ appointed auditors. He srar

-

iSst
menton o close operations and nvinng investors © come and collectans
.

publication had been brought on

amount due o theny and the newspap
o record 1Y

ued public notive in Swarmira Chetna newspaper intimating his

:

record by him as EXCDWWN. The wimess has placed on
ng that these vouchers were signed by him and bhore the

vouchers stai
®

gnufusd of the investers o well
s stated that they had not paid

In his cross exmunination the win

26, his cross
r. He admi:{e_d that Ext.DWS/M had not been

any inferest any m

expiained that when he had approached the SEBI offi

. Lunmh-‘d with. He
o clarify the conicnis of Txo D\\» SiMhe was mid that since the case was

pcnumv the \E&}X tﬂi‘iﬁg)’;ﬂ; -JQ mx}‘m'ing it gﬁc matter. Hs. dqud thiat the
3 him 1o oot ﬂk m.cnum§ .mdm,d bv an RBI approved

SEBI hmt requested
uditor. He admived thar o8B dae the kBi ap;amvcd audizor had not

dited the sccounts of the compan
ence that has come on the record.

This is the entire ovid

27,

CONTENTIONS:
The Learned Counsel for the SEBI Sh. Sanjay Mann has argucd

28,

“3dlik .
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s¥at the complaina: b n ufy srovsd

18
SN ‘a\— Cdse l“d!d\ GIC LU NG HL LS,

submitted thar it was the wccused which had provided detaiis of iy

ditectors and the &ileetions: made Tonder its h mes. He has areved thar

the accused failed 1 Fepas the gnestors as per the onginal offer and

subimirt the winding up and e YVICRE report w;tb the SEBL Sh. Mann has

argiied thar rthe . entire o

puse of ghg fezulations were 1o profect mvestor's
interest. Leap md Counsel has argiied that the accused company had .
themseives funu’shu! alf details to the SEBT and could not now claim thar -

they were not liable, Tiie L..‘.mui Counsel for the SEBI had submited _

that the public novces. wore ‘inmnésd e inform ail regurding  the

obligztions under the SEBI chlifi.lﬁ(mﬁ and merely because the SEB] had

not addressed letrers the direcrors would be po reason 1o assitme thas

they were not liable, Iy has been submitied that it was for the accpsed 1o
show that they wer onsibie for the day to day ::ff;zirs of the
company. It has hm.n \nhmu.cd tmt the- SEBI had rolicd on ali

mmn*m;znn nrm'*d;d by the accused and INCE 1T was adnuned by e
accuscd dkmsdtu thar !Im were thinning CIS, they were hound by alf

the regulations. It was stbiniitted thay therefore, when the ;:a';'i:\.;d farked s
submit the wine 2 Uy and fepavment report they had viokued fhe
rcgizia:ic;;ts and were thus ﬁaf&ic. Ir wis suhzmitc_d that the offence was 3
c::sxxginairsg of] f'c;:éc Tfk. Learned Counsel for the SEBI hus submitred thar
the case has heen fu'il-.' proved against e accused who are liable 1o be

mm-:cs.:d and pumxi}u

Writien AgUmMenIs have heen filed hy Sh.A K.Bunsal. L.




T
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Clris contended by Ld. 7

ceused. raising several contentions

Counsel that the Court had without applying its judicial mindg i vich and

S0 ot

=every tact.TLad- ke comizanceand -had isssed processes against

including the accused in this case. It is

f{hénsazzds of innocen: persons
contended that the summoning ﬂrdcrs-imd been passed in 2 mechanical
and eyclostyled :z%a:mcr which amounted 1o sheer abuse of process ol faw.
Reliance ha;s been placed on ti:n: judgement of M/S Pepsi Food Lunied &
Anr. ~‘v’f:§ Special Judicial Magistrate & Ors. .
30. | “The sccond contention raised is that nénc' of the accused could b
‘cm.wictcd as the complainant has failed 1o aver in the compluint that the
accused" 3 o 4 arc persons in charge of the affair; of the ‘;‘ss:cuﬁcd‘
' no.l/cctngany and have failed to state in specific words whar was the rélc:
| Cof a p.mi..cu%ar Dirm:mr m the Ct?mp;uz:;-. ft is further submined that even
in the c»:idcncc led by the ;u;up?a?nmxri there was noteven a iingic word o
show upto what extent a particular Divector or officer was responsible ;md’j
in what manner he \1\ in charge of the cnnipany at !hc‘rgivcvam time,
Reliance has been p!:z:;;d on u cutena of judgments rendered by the
Hon'ble Supreme Court and the Howble Delhi High Cﬂt‘m; anderad m
cases relating to cﬂ:1131§::§zz¥s filed undc;' S.138 Negotiable lastruments .\c';
.é‘xgaiész cmnﬁanics. suis;::iti%ssg that S.141 of .t-hm Act was pari mareria
15.27 of the SEBI Act. Séthissions have been made “with an cimphatic
© " note of caution™ that g\an:;crs:(sic) could be slecping partners . there mas

be ladies or minors wiho are admined o the henefits of partacrship but

they may ot be knowing anvthing about thebusiness.
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34} It has been subnnited har it would be a mavesty of justice
prosecute all “partrers" and usk them o prove under the proviso 1o 827

ids ?EBI % dhat he offence had heen comminesd wiitheutr their

T

knowie‘dgc. It is contended that it is only when the prosccuiion proved dhat

the requisitc cendition in sub-soction 115 existed that the oblivation came

- upon the accused o prove the provise

320 The nexi contention raised is that this Court had no jurisdicaon o

try the case. It is submiitied that he complaini has been filed by the SEBI

having its head otfice wt Mumbai and the public.notices had been issued

from the Mumbai office and the orders of the Chairman were issued ar

. . .
<" Mumbai - According to the Ld. Coensel the oﬁ' it SEBT wn New

Dethi had not eome inxe the piciure Lt s ubrm&é that it vesions

bdonccd to Lucknow, Tl*..ru.m the Courr at \ sw Delhi cou 'a e po

" jurisdiction in the mater, Relince has been pladed on the jlzemen o

the Hble Supreme Cowrst L 2004085 SCC 80 and in 2065 -SCEL. CONY
P77 ii} suppor: of this mzzr.::z:zmé.

a3 Th«. next ﬂrﬂ&xm: that the mmpiamz is time turred and e
cognizance ken was bud m law, I s -;u:szenda;d that i ~;51: RSN AN GIH
clear nveénen{s as regards die place tine and date of occurencs o nersoi
could be :‘:(m\'fc{ed.. According o the defence. since the orders of the
Chairman was dated 7.1 22000 . the ciuse af aa.mn am;L on 712001 and
the Court could not have wken cognizance upon zhc cmr'»!:m:z tiled on

1412001,

RES Itis submitiad that the record made it evident tha: the accuseds




i

No.l company had made aii the repayments [0 its investors much prior ©
the directions dazed 7.5 2.2t s subnaiied thad the relevant evidency

- Tas been oooghion the recendd 10 ~how that the repaymients had been

effccted by Oct.1998. [t i submitted that the necessary information in

respect of WRR had been sent o the SEBI in the prescribed format. Itis

also submited that the qualified snd sty © hartered Accouniant of the

company has verified this fact by veritving the balance sheets sifed by the

defence. Tt is argued that theagh the notice of the SEBI brought on the

record as EX.CWI/14 had permined the conilpuation of the schemes
where 256 of the investors desired it, the accused company had chosen w0

et tiys

close its business It is sabmired that no mvestor had made any complaint

against ihe accused. The detence clarms that it has successfuily proved the
. repayments. [t 1 submitted that since CWI has herself admitted that the

SEBI had not appeinted asy auditor the icport of DW had o be aceepted

and relied upon.
3s. The accased dirough their counscl have submitted thai the case

had not bccuAprm'cd beyond reasonable doubt against them and they have
“prayad that they be acquitted. |
FINDINGS
i i hzt;'e garei'i‘z!i_\' coibsideied ihe areuments both oral us (\\‘.:'ii i
4“»—'riu::n and i bave carelully considered the evidence broughi on the record

by both sides.

The lyvperboiic  words  uiwithstanding, bordering on  the




—

,}Dmcmpmnus. cach of the contentioes raised by the defence &

obtain repricve wali oo

10 of a pleader 15w picu W e cose of his client and brinkmanship s

1 The submissioun de respoct oF jurisdiction are complewrely

i< ofiSet 10

foipeee howvever be underlined that the

certamly ne quuliny.
3. Turning to the case. the submissions made s respect of the
cognizasce i was whon are readly o be ignored. As bae been held by

_the Howble Supreme Court in Sethuraman’s case. V (20043 SLT 708, once

- cognizance is taken ar! e notcs of aiiceations served upon the accused.

the triaf has o reach Bt fegicad conclusion which is a determination on the

merits: Thers can e o ewvccasion for the rial conrt o set the Shoek back o

start from the very bégisiing.
misplaced. Seciion 3 of e SEBI A .,59‘-1‘ deals with the sotiing up of the
Board. [t provides that the \u.mm\ and Exchange Board of India s o he

set up by aotification and would sue and be sued by the said name. The

Statute provides vide 8.3 sab-cction 3 ihar the head office of the Board

shall be at Bombay. A1 the same time. vide sub-section 4 of e same
. &
Section, it is ;}au.,dcd ar fhe Beeard e ostablish offices w athor places

i Indins As of sow, e offices of the SEBI have been set up at Mumbui

{West Zoncs. Now Deiint t North Zone s, Chennai (South Zoney and Kolkaia
tEast Zoner. The jurisciciion of cach sone covers specificd regioins and the

e oo Lusr x’" deshoralis wihhin e a!mdx tonr of the Nonbh Zone

Jl

Office of the SEBI, at New Delhi. Thus this court is vested with the

K

purisdicnion i oy cascs arisipg oui o vielaiions caused within the amd

siage io Y- e e ..

[ROTI ...a..,‘i

b
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igional Jurisdiction of e SEBIL fr perlingil to poini out that the - ™. S

accused have themselves sent commusiications Ex CWIH & EXOWL2 o

the SEBL, pursuant to public noticesirtheDethi-address-orf-the-SEBF———— e

-

“This submission is therefore rejected.

s Cﬁming HeX o the guestion of limitation. the contention on

behalf of the SEBI that the sfience is a centinaing one has i be aceepted.

The purpose of the regulations is to revulaie the functioning o7 collective

mvestment schemes. The rez

zuintions- required that collective investment
schemes be registercd with the SEBI. Swingent parameters have been

provided for grant of registaton with 3 view 1o ensure financial .

soundness -of the company and ta prevent the defranding of investors.
Those companics who did not wish ‘1o continue with their collective
investment schemes or did not qualify for registration were required under

the regulations to circulaze an invesior memorandum amongst their . .

. ) invesiors.

’ 6. The companies were beand 1o disclose to the investors the

schedule of repayment and simuliuncousive inform the SEBI shout the

scheme and schedule of repavment. S‘E:L; a’ﬁ:sp;mics were afso obliged In
the rcguig[iﬁns o windup the schemes and submit a winding up and
rébaymem report in a particelar format 1o the SEBL The _Chairman’s order.
of 7.1.00 directed that the epavement be done i erms of original offer.
vﬁtb intercst and required the filling of ihe WRR within 2 month. The
month’s time can be said to prescribe the time for the commencement of

the offence . It is after die Japse of a month w.ef 7.12.00 that SEBf could

T

"

o mn w
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prosecute any defuulier and not prior - that date. But equaily, il the

N

N

EVRR has been filed with the SEBI 1o show that all nvestors have been -

N ri‘:*“pmd. the offence obviousk-conriunes The offence comey to wo ond with

the payments to the iivestors and the subinizsion of the WRR with tie

SEBI and its acceprance by i SEBL In these circumstancys. <ince no

WRR had been suimxinw te the SEBEbY the acensed il the fiiing of the

complaint, the complain it !:-'cr:aini_‘\- not barrad by tme.

v, Th

¢ deferee has sought o escape lability by-arguing thar the

complaint was silent ghom the roles of the D;ret.mn . Rdx:n cu has heen

placed on judgemeats dealing with chegue dishonour cases. Na doubr tiy

B

language used in 8.27 ns ke SEBI Act is e same as has veen used in -

S. 141 of the Negotiabie 1 ments Act. Bui there are major differences

-

between the two stanres and the offences they create, which cannor be

ignored. - , -
Section 12418 pravides that no person shall sponsor or caise o
be speasored. or cary ;3;} or vause (o be camied on any Collective
fnvestient ﬁ;’iacnz unless fie ebins g, cortificate of rogsstration. The
f?i'ﬂ\'ii(? allows those CIs e m.ms i the securities marke: immediateh
hefore the ’summu LaW LAmendmenty. Act 1993 to continue cperstions
il such fime rcgulasix;_u.x wzanade. The section cugﬂy does ot ismsf the
TCS:‘)GSSH‘!E!TJV to Dircctors incharge of the affairs of the Cemp:mj:. frrefers
. ' » 10 “any person” who “causes” the “earrving” on of a CIS Scheme. That is
| why spbnsf.sri and promoiers wha pay mor be actually rspnng the

cagect

company are sanil zevenmed and found by the rcgu!:uions and erdors of the

iR rase PR S
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JEB{ Chairman. There is e such provision in the Negotiable Instruments
Act. The offence is created by Scction 138 which refers to only the drawer

: e
e

and drawee of a cheque. Hence. i i3 not as wide in scope as Section 12
{1B) SEBI Act. §992.
9. It has to be kept in mind that when the SEBI issued its initial

public notices in Noveinbor and December. 1997 it not only declarcd thai -

: all Agro and Plintatiom Bonds would be covered by the SEBI Aci 1992 us

CIS defined WS 1i. bt ubo saught informution: from the CIS © enable
them to obtain benefit WS 12(1B) i.c. either to obtain registration or o

o - - i . 4 - - - .
continue operations fill the regulations were notified. When the accused

responded to the public natice. they bound theémsclves to the regulations as

9 well. which werd subsequentiy notified. The responsibility on the accused -

no.2 and 4 as spoasors aad promoters m M‘Scc!ion i2(1By-

confinues 1o attach o thom. They are bound o coimply with the

AR Ty

e

’ 0 regulations 73 and 74 regarding winding up and repayment. The

regulations having been formulaied U/S 30 of the SEBI Act 1992 have
- : i - - * V »

necessanily o be read in the contoxt of Seciion 12(1B) of the Act of 1992,
Therefore, when the accused had themseh os fornished their details 1o the
SEBI describing  themselves as Directors (& thus persons causing the -
cartying on of a Collective Investmen: Schemej the presumption of the -
SEBI that they were mosponsible for the commission of the offence will
have 1o be rebutted by the accused by proving the applicability of the- .

R

proviso to Section 2701 of tie SEBI Act Such a situation docs not exist

umder the Negotabice Insiroments Aci.




. T P [ PURPUUP SN PEE L
et comphrimmm o e are e wheewere—in- chesseral e

affairs nt the commpun wid with winch of tic Directors they had boen

deaking with, in respect of the wransaction, Here the SEBI bemg 2

*

regulatory boady has o rely only on the information furnished o it by the

accused rcnselves in rosponse o the demand of the SEBI for <uch

intormation. Even if i was 1o huve checked with the ROC. it wenid sl
not have obtained any mformarion us © which Director wus discharging

what exact Function. since no company furnishes such demailed information

o the ROC. When a staznory, reguiatory body mﬁa for information. fdic

presempiion 3 iat e snd corect information would be sabmitited by

B

persons called upon to g so. The SEBI would have no occasion 1o doub

s

the truth il such fact is revealed. So if thg accused no.2 i 4 have been

nerely dv_::;cxibcd as Dirccmrs ut' the Company, that descrniption. resis on

fi mﬂwmmtmn prm xd.d fc; ;h; SE:BI b\ dra_ accused and they wre bound

- Ry the same, hu'etnn. in \uch ases the uu:d judom;.nrs which all refate

to the Sfcgn{iahie Ig:stmméms .Q'\c; are igépg}ifc:xhje.

i : The patare of the a?"tljncc is also o he Kept in nind, .-\ ‘h equs
relates ;a:s a previte !mih;sii-imh A fii;#;:é-é i issucd in conne. !n-;; with or i
the c.mum, of a business ransaction between wo privite parties. A

fcznplnim is thus filed in connection with a private mansaction. Thar is pnt

the case *‘«‘rc. The oftence commined and the complaint fided 13 ta relation

to public trusmactions involving tie miere st of the public arge, The

i, Going furtdier. s sooe o S dishenour of a chegue. winch nas

- ‘heen issued in the course of a business dealing. it is reasonable o hefieve ™

Pst—




Bt e

’}uh}ic themselves as hivosiors, m pesl cases would norf e had a digeg

and pcrsonai dealing with the accused companies. To them the company

—

would be faceless as are the invesiors o the mmmm C n*»iiwic"{w‘mmk- : -

invested small or large sums. as per iwir capacity v propused high

returns. Had the companios rw,,a camed out their promises. there would

never have been an occasion for the investors 10 medt anvone i the

. . company. Post and c-mransfers would have ensured that the promised
retarns reached them. In cuse of a cheque. even when the chevue is

h{moured _private ‘md pusonai dealings continue bwi here once the

: mveﬁmmt is returned “H dcafmg CASC,

2. This hasic_di.r‘r‘crencc i the nature of the cases alse takas such
e ST ~complaints out of the purview of the judgments relicd vpas by the Ld.

Dg’@ ¢ counsel ;The very spirit of the law and i pur;.nsc wauld be

duf.,atud if such interpretation as is sought by the defence was 10 he

acc‘.pn:d The companics who are ar feast being compelicd through these

prosecutions ;)a- their investws would go scott free leavia g nnucent
individaa}.#i w%iring for e g:f:'.x:xiscd midssive retams afier ien and aeniy
vczxrs in the !urch; When it is difficalt cven now. o ‘tr:xtc‘ wui mén_\' such
c;)mpan_ics with the lapst of only a fow vears wh:;: would have huppened
"x ihéahscﬂcc of SEBI vontrol on ihe frauds hciﬁg played in the capital
marh! is mm mm«wcu Itis for these reasons but with dm; respect. that
I find it appropriate 10 conclude that the judgments rondercd by the
X Hon bi; Apex Court and ithe Honhie High Court are not applicable 1o the

H
complaints .‘:lc:i hy ihe SEBI acainsi companics running  coliective

U B g

o 44, .



nvesmment schemes. -
i 1. I; fae v NITAYT o0t W i e oo s grefries Atnd APTROCS F
kX §the contexs w0t our sheve, kooping the nature and perpese of

A she—enaetmentin_mind_ Secgior 27 of the SEBL Act. 1992 has o be
. B T =T -

in Scetion 27 SEBF At is purt materin with those in other cnuctments, the
narure of offences and the wider seope of responsibility maky i heperative

roviso o $.27 SEBT At w9l cannad

that at feast i such compluants, the o

he rendered redundan: and it wiil have 1o be the accused aione upen who:

will ic the hurden of proving thar the gffence had beon connnined withow

his knowing and despite exervise of ail due diligence. '
- . L .
14 It is not as il the zecused have never been given an opporiunity

hefore even the prosecution was lumched to make their position clear

The sccused got their first opportunity when the SEBY hud called upon ali

the companics conduciing Collective investment schemes o disclose ali

B

details of the Directors/ Sponsors/ promoters of the compan . The seduse
: | k

nimes of the direcrors aualified the

could have while 2iving e

mformaiion by deseribing the rojes assizied 10 cach of theni. Bur they did

&

not chose to do so. When ii was the iime 1o obtain benetit of the provision

of S121B) the accused were happy doing one thing cd when they huve

ev are secking

hecome open to prosecurion under the very same Act. th

oxclusion from responsibitiny. No one can be allowed o change stance w0

suit the need of the hour, Thus i e accused declared thomseives o he

Directors i Ex. CW1/i they cumot claim immunity because  the

compiaint docs not spacify el ke As CW1 cxplained. the SEBI has

PRI LA A

vl
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i relied on the very informd gon provided by he accused and i ihC\

e tile belief that all dw aechised heing directors of accused ok were

e for the affairs i the company. ¥ it cannor deteat the complunt

Tl o

he Sdm}§\1(111\ e XuL_ﬁ\ 1m

. 15 - In the present <asd. considering U

accused thomseives while fherr sralemicnis Were recarded under S35
CrPC and a3 D DW3 that they were the Dircctors of the Joimipant. such

arguments nughi ot T hmve been raised at Al The contentions weking

acquitial on the ground hat the role of the Direcrors fuve nel beon

speciticd are liable © Ie rejected and are rejected..
16. The accused huave faken & plea thai they had aiready repaid

ixw_csiars by March. 1909 and wore thus not covered by the regulutions.

' Thev have cxamined (WO inVesIors DWi and DW2. They svamined DW3

o shew th at several mhu' nv ave placed on

estors have Been repaid. They ha

record 107 mushu'; o o subspaniiaie heir claims. But. on the evidence

cal

e

o ‘ the repayment has 1ot been proved. The audx!nd bai.mc-_ St fof Hig
sceived as advaice from onit

i 77

{9Y8 gecord s thatt R\.’.SE.:

- holders. Btiz. the balance sheer of {0899 ExDW/B stated 1o have been

13- hud boen ¥

&

dulv audired 'm' DW2 dous not mention 2 about repayment i i [998-

prefit ;and foss account m:xi\v.w e FOIOTORSS B S

l9‘§9 Even the Trading and

payments made from niax 1998 onwards. The afttdavr{» place on the

record have no value as the contents of the same have ot hun pnmd

DW3 merely »lwics qiat so-md-so had signed in his presence. But he has
pot swarn o the truth ef e coni ‘s of the alfidavits. The $67 veuchers

is no Jocwment o prove

! thus do Ot PrOvE ropaymSit. Even though there

R . s - :~ . - ﬁ
: - 7 -

e me
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that DWI & 2were actual investors with the accused. st

said that swo investors had heen ropaid by the accused oor a period of

—— I e

s2 ’C}‘:\.i days and months, Beyond that @ acevsed have 1
that all investors had been repaid by 1899 March.

.

- The letier reiiod npon by the accused does not help the aecused.

Cud

for it oniy informs ihe SEBI thar no funther funds wers being mobilized

either under new Schemes or under oxisting Schemes. [t makes na

“yeference 1o winding up of exisu ing schemes and z':;’»;z}’mcms made

- - cxisting invcsmrs Thus. on the basis of the Iatcr dared 27.4.98 (part of

Ext.CWi2yit e unmt he sud thar the SEBI had beun informed cven prior

to the notificaton _m' regulations that the CIS had come e and had

been wound up by t

With r*-*asd for the Ext.DWS/D which is a carbon copy/office

£8.
COPy of 2 !cmr daied 9.3.98 purported © 'ilﬁx‘f‘c been st to the SEBI

mtmmwa ‘sb;mz the mmmg of mabzhmﬁm of money by ihe acazscd

Th:< htmr on "h\. raa. 0% u ;:mnm hs. rchAd up:m uhxz: ail mrrummdmcc

placed on the rcmrd hy thc. SEBI m bv the accused prior © 9.398 a.aJ

P

sent by tie du.i‘\d.i 10 the SEBI have h.m addressed by ihe .h:\.{hL‘d 5 shu

boy

as Rajendera b
the Mamhai address, Jssuiming that the ool note correctiy reflects it o

<OpY J.ld Boen st e the Jh,”zm}.{ftc mysterious wla this ferer bas

not been referred 1o i ExtCW1/2 dispatehed by the accusad io the SEBIS

Dethi Office op 27498 or m 1he it dated 274 9% sopnraehy informing

.

g = ‘.,' tect
ticd we ostabiish

SER s Dethi Office. both at the Kasitg rh.z Gandhi Mm:ddms.\ as well

p‘i;ic‘ addre x)::n.\pi c.‘bis SExL DWS/D has heen addressed L

S,



i,

1

about mobilizanon &gi s inonew oxdsting schomes. [noany case. even

2 ;

assoning that such o lener in e had boen wm}om again it o where

it

mentions that this eXisting ~orem~ uad hecn woaund G and the repavments
-~

made by 7.3.1998. Thus. neither v" these ferters support the cigim of the

- accused that repavments find heen mude and the Schemes wound up weil

hefore the naiificanon of the regulatons or 0 conclude that the

regulations were not appiicable o the accused.
i, ~ From the evidence on record. it is also apparent that thie accused

were noi unawie of e requirements of filing the winding up and

.

rcpayms.m in *smmi . DW3 the :uumd Virender Pandey has admitied

:hat tb; acuzeed had rw:rvw several communications from the SEBL

- Public !mm:u were ss;_:cd te bring o the notice of all defauhers that

comphiance was reguired. The accused themselves responded 1 public

notices such as suited fhcﬂ}mi'-w‘m comply with the main reguirement of
submission of winding 'np waizd repayment rcpen;' The lener
Ext. DW}INI sent by the SEBI 1o the accused is in response to the fetier of
aceused to the SEBI o0 hwip mmi ap e ‘mp:mv in respoine O some
scheme umf,cr e Cmi;;.xin}”a Act As o il.?.i}S the accused were
again ioid by the SEBI 1o 2ot the repayments »’c;xricd hy SEBI ;‘lppﬂimcd
auditors te ascertain their aushenticity. The ‘u.;u\cd have failed 10 do so
il qaté. Thus. it is elear ther the secused were all responsible for the
violations of the :cm-za'xoux al the SEB! ‘z-n’ have failed w comply with
thc same. Tﬁcy are. therefore, lable for the violations.

CONCLUSION:




<~
~f

L. therefore. hold the accused cn.mpany Shivram Pur Orchard &

"{CIS)Rwulatmns 1999 read wnh Section 24 r/w S. ”7 of the SEBI AL:

: LQQ;.;;Thcy aré entitled to be heard on sentence.

g .

(ASHA MEI\O\'
Addl.  Sessions Judge:
. Delhi.
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INTHE COURT OF SMT. ASHA MENON: ASJT § DELHI. ° L T

*4 oC M0,156/2008 )

.

SEBY -~ *'vsS., —  SHIVRAMPUR ORCHARD LTD & ORSe—

ORDER ON SENTENCES

5h, }fa‘:‘ifant Singh nd 8h, Sharad Bansal onunsrol
on b‘ehalf‘ of accused A:Qg have submitted that the ace!iged
have besn regular in attending the Courts ever since they
have been sumcned‘ It is syubmitted that the father of the
three accused is about 90 years of age ané therefore a
lenient view be taken in the matter. Even though the law
ptescribsgxa tefms of imprisonment for violations of snsz
Requlations} &n}%he;ccgctﬁtancea of the case. I am of the
considered view ghgt the ends of justice. would be met. if

the gccused would be‘sqci:eed to only iine. There 13 .no

eall for mtarmnt isprison $Br the offence for vhich the
i e 3

a.ccmed have been founé gunty laeeping in udnd aﬂ—m
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