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COMPLAINT UNDER SECTION 190 & 200F THE CODE OF CRIMINAL
PROCEDURE, 1873 READ WITH SEC. 24(1), 27 OF SECURITIES AND EXCHANGE
BOARD OF INDIA ACT, 1992 G TE
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29.11.06 -
e
Present: None for the SEBL
All accused present on hail with counsel. . A
)
Vide separate order the accused Bsan( Farms and Resorts (1) 1.d !
and its directors Shankar Singh Kushwalia, Sh. Basant Singh Kushahkaland ;

Sh. Guishan Kumar Ajmani are sentenced 1o a line of Rs.25,000/- cach. In
default of payment of fine the accused Shankar Singh Kushwaha, Sh. Basant

Singh Kushwaha and Sh. Gulshan Kumar Ajmani shall undergo SI for a

period of three months.
On payment of fine the personal bfmd; and surely bondeof the
accused shall stand cancelled znd the sureties will stand discharged.
File be consigned 1o the records,
Announced in the Open Court (ASHA MIENON)
Dated:29.11.06. - Addl. Sessions Judge: Delhi.
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IN THE COURT OF SMT. ASHA MENON : ASJ

. g;
CC24/05
SEBI Vs. Basant Farms & ResortsA () Lid. & Ors.

SECURITIES & EXCHANGE BOARD OF INDIA, a statulory
body established under the provisions of Securilies and
Exchange Board of India Act, 1992, having its Head Office at
Mittal Court, B-Wing, 224, Nariman Point, Mumbai 400 021
represented by its Legal Officer, Sh. Sifarad Bansode.

VERSUS

1.Basant Farms & Resorts Ltd. A
A Company incorporaied under the Companies Act, 1956,
having its Regd. Office at : Block 57/2. B-14, Kaveri Centre,
Opp. Azad Petrol Pump, Sanjay Place, Agra 282002 & also at
BBC-B-14, Kaveri Centre, Sanjay Place, Agra.
9.Shri Shankar Singh Kushwabhi
S/o Late shri Budh Singh Kushwaha,
Director of Accused No.1, i
R/o 1, Roshan Bagh, Dayal Bagh, Agra, U.P.
3.Shri Basant Singh Kushwaha -
S/o Shri Shankar Singh Kushwaha,
Director of Accused No. i, )
R/o 1, Roshan Bagh, Dayal Bagh, Agra U.P.
4.Shri Gulshan Kumar Ajmani
S/o Shri Mangal Sain Ajmani,
Director of Accused No. i,
'R/o 5/226, Shanti Kunj Nagar, Agra, U.P.

JUDGMENT

1. This complaint has been filed by the SEBI against the
aforesaid accused being the company and its directors for
violations of the SEBI Act 1992 and the SEBI (Collcctive

Investment Schemes Regulations) 1999.“?-

% 2. . The brief background as is neceséary for the disposal

R{J\ of the case méy be stated. The Gﬂvemrhent of India 'passed'

gh@ Securities and Exchange Board of India Act in 1992 and
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4. hereaﬁer the Regulations were brought into force on

[S¥]

said Act (hercinafter referred to as SEBI) with the aim of

% providing protection of the interests of invebtors in securitics
and promote the development of and regulate the securities
markets. S.11(1) of the Act provides for the dutics of the
Board. It was noticed by the Government that a large
number of private entrepreneurs were underiakmg
plantation activities, raising the fuhds (rom ordinary
investors from the capital market, themselves investing only
frugal amounts in such ventures. It was also noticed that in
order to entice investors, ﬁhesc: schemes promised very high
returns. What was more éonccrning was the fact that the
initial success of such sc}iemes led to the mushrooming of
such activitics all over the courilry.

3. It was in this background that the Government of
India decided that it had become necessary to regulate the
activities of all i‘hése entities which were floating Agro and
Plantation Bondé. By means of a Press release on 18.11.97,
the Government first notified its intention to regulate this
market by infoz-miﬁg all those involved in such activities that
schemes relating to Agro and Plantation Bonds would
henceforth be treated as Collective Investment Schemes as
defined under the S}:‘B! Act 1992. This meant that all such
schemes were to be governed by the provisions of S.12(1} I3
of the Act. The entities were put on notice that reguations
were 1o be issued for the running of such collective

Envestment schcmes and ihosc enlities who desxred to lake

the beneﬁi of Lhe interim arrangement as prov;dcd under

$ 12 { IB) Of the Act should furnish to the abBI all details of

‘the company, lis schemes and its promoters and dircctors.

}5 10 99’ Undcr the regulahon sUll conditions have been

8 & ol
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{or obtaining rchstratmn 'th{)ut which no

prescribed
me could be carried out. The

7 collective investment sche
regulations also provided that entities who were not secking
* registration had to circulate information memorandum to its

investors and repay the investors and wind up ihe schemes

and submil a repayment and winding u@ report to the SEBIL
{o its satisfaction. Violation of these regulations has been
made punishable under S.24 read with 5.27 of the SEBLAct
1992. “
' COMPLAINT _
5. According 0 the “averments in the complaint, in

response o the first press release, the accused of the present

complaint h'a}i submitted details which included the namces
of the promolers and dircctors of the schemes and the
amount mobilized by the company in various schemes. A
sum of Rs.7.98 lacs were stated to have been mobﬂvcd by

the company Basant Farms & Resorts India Lid. and the
accused Sh. Shanlar bing 1 Kushwaha, Sh. Basant bm;,h
Kushwaha and Sh. Gulshan Kumar Ajmarni.

6. It is alleged that after the coming into force of the
Regulations in 1999 the SEBI had sent registered letters in

December 1999 al the address of the compariy Public

notice was also issued, in order to inform the accueed of the

obligations that existed under the regulations. calling upon
them to comply with the same. Apart from asking the
company to circulate- mformatmn memorandum to all

“investors, the SEBI directed ® entitics to register the

S with the SEBL. The time for doing so was extended

up ta 31 March 2000.

Therefore, under the Regulations,

alleged-in the complaint that ihe accused failed ‘




73 & 74, the accused werc directed to wind up opcraA ions- -~
X and repay the investors. On 7.12.2000 the SEBI Chairman .
- directed the accused Company Lo refund the money collected
from investors {o the investors within a period of one month
from the daie of these directions. Since the company failed

to comply with these directions and had also not sought

registration with the SEBL the compi%nt has been filed for
violation of Regulations 5 (1), 68 (1), 68 (2), 73 & 74 of the
SEBI (CIS) Regulations 1999 punishable under S.24 r/w S.27
of the SEBI Act 1992.

8. Vide orders daled 14.1.04, the accused were
summoned to face trial. The notice of allegations was served
to the accused under S.251 Cr.P.C on 15.7.2005, to which
the accused pleaded not guilly. The complainant has

; examined only once witness Smt. Jyoti Jindgar. After the
statements of the accused were recorded under S. 313

Cr.P.C, the accused have cxamined three witnesses in

defence.

EVIDENCE | -

9. As CW-1 Smt. Jyoti Jindgar has deposed to the SRS
issuance of the press -releasc on 18.11.97, by the
Government of Ipdia directing that bonds which were in the
nature of Agro and Plantation bonds issued by the
companics would be ir(‘awd as Collective Invesiment
‘ Schemes as stipulated under S-11 of the SEBI Act, 1992. She
w deposed to the second press release issued by the SEBI
A calling upon the companics ruhning collective investment
4sc"zemcs to submit details to the SEBI relating to the funds

mobﬂued names of direclors/promoters, in casc they were

e ﬁ{— i é%desxrous of cbtammg benefits under S.12( 18} of the Act.
10. ° The CW-1 deposed that pursuant (o this press releasc




4 details vide their letter Ex.CW-1/1 dated 26.12.97 alongwits

and public notice the accused company had submitl Bl
. o

brochure and a COPY of the Memorandum and Articles of
Association of the Company. AS per this letter, the accused
company had mobilized about Rs.7,98,350/- under its CIS.
Subsequer;tl&r {he company vide another lctter dated 28.5.98
furnished the details of the difectorg of the company as

Sh.S.S. Kushwaha, B.S. Kushwaha and G.K. Ajmani.

i1 The witness dcpqsg:d further that after the notification

of the Regulations on 15.10.99, a public nolice was issucd
on 20.10.99 and the company was scnt specific letter dated
91.10.99 by registered post 10 inform {hem about the
notification. She deposed that the letter did not return to
the SuBL She deposed that in terms of Regulations 73 and
74 the company was required: to apply for registration or
wind up its operations. It was alé,o required to circulate
information memorandum to its investors and to repay
thern. The accused was also required to submit the winding
up and repayment report within five and a half months to
the SEBI. Thec witness stated that the accused company had
been sent thesc regulatory ot)iigations vide letters dated
10.12.99 and £9.12.99. Neither the letters returned back to
{he SEBI nor did the compainy rcspand to them.

12, She deposed that {hese requircments Wwerce also

communication vide public notice dated 10.12.99 published

in the Hindustan Timcs on 16.12.99. She stated that vide

e notice SEBI had intimated all the persons running

collective investment schemcs ‘of their obligations under the -~

”"Rfégulatigns in case they were not to apply for registration

and wer_é warned that in case thejr failed to do so, further

ction iﬁcluding debarment and prosccution would follow.




13. CW-1 Smt. Jyoti Jindgar deposed further that as the

X accused cor;!.pany neither applied for registration nor A
intimated regarding the winding up of their schemes, show
cause dated 12.5.2000 was issued to it. The witness stated
that the accused company then sent a letter dated 1.6.2000
sub'mitt'ingv that they had rc?a;‘d aji the investors and
nothing was pending with them. Vide letter dated 31 .7.2000
the SEBI forwarded the format for submission of the winding
up and repayment reports Lo it. But when no such report
was received, the SEBI advised the accused cbmpany vide
letter dated 22.11.2000 0 submit the report by 4.12.2000.
The witness deposed that as no response was received, the
company was given a final opportunity vide letter dated
20.3.2001 to show cause as to why appropriate action
should not b:!?;iken. Though no response was received, the
company was again granted an oppcriur;ity and was caﬁcd’
for personal hcaring belore the chairman on 9.7.2001.

14. The witness stated thal as the company failed to
comply with the regulatory provisions the company was
directed by the SEBI Chairman vide orders dated 14.8.2001
o repay its investors as per the originzil terms of offer within
one manth of the dale of the order. The order was
communicated vide letter dated 20.8.2001 which returned to
the SEBI with the report “left without address”. ‘The witness

Qv\}y deposed that till the filing of the complaint the accused had

_nut‘ﬁlcd the repayment and winding up report.  However,

“during the trial the accused had filed a WRR which had been

“sentifo an indcpendent auditor o verify: the contents and

eracxt};éfthe winding up and repayment report.

--During her cross examination the wilness




stated that till the thng 1 of the complamt no cumplamts

¥ reccived from the investors against the Lompany The.

‘ thness stated that the SEBI had appointed auditors vide ‘
! | letter Ex. CW-1/D1. She placed thc copy of the interim 5; A
‘ report of the auditors as Ex. CW-1/D2. She stated that the a
_auditors had found various discrepancies as noticed in the
documents filed by the company. Phe witness admitted that
auditor's report had no annexures 10° it

16. The witness also filed the final report as Ex. CW-1 /9
stating that as per this report the accused had not repaid all
the investors. During further cross examination, CW-1
admitted that the S?lisi had not written to any investor
secking clarifications as o whether the amounts had been
repaid to them. Thc wilness admitted to the receipt of letters
Ex. CW-1/D4, 5 & 6 alongwith unaudited balance sheel, by
{he SIBL. She admitted that she had-not participated in the

procecdings before the auditor. ‘She stated that the original

e
Ok YA

documents were with the auditors. The witness denied the
suggestions that the auditor’s report did not state ‘the true
facts and had wrongly rccorded that the investors had not
been properly repaid.

17. The accused examined three witnesses one of whom

was the accused Shanker Singh. DW-1 is Smt. Priyank
Manjari Singh who deposcd that she had invested Rs.600 in
one of the schemes of the accused company by name
w Suraksha. She placed on the record the certificate issucd o

* her reflecting her investment in the company. She deposed

»tha‘L she had received Rs. 1200 from the company.
VDW is Sh. Rihashu who deposed that he too had
vested Rs.600 and identified the certificate that had been

sued to him allegedly at the time of the investmenti. He

e
T
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aeposed that after he had learnt that the company was

4 c!osihg and therefore he had demanded his moncy. He
deposed that the company had dcmanded his money back.

19. DW-3 is the accuéed Shankar Singh. He deposed
that he was the chairman and Managing Director of the
accused company and the co- a‘,cusegl theugh had been the
directors had not been working directors and that he was the
person who used to look after ihe affairs of the company. He .
deposed that the company had two schemes one for fixed '
deposits and the other recurring deposits. Hetdeposed that
the company had commenced the schemes in 1997. e
admitted that they had not applied for registration becausc
to get a rating was expensive and their collections werc not
:;.ommvnsmatc {0 the expenses involved. He deposed that
the company had collected a sum of Rs. 6,40,800 and wound
up the scheme and begun rcpayment. The witness brought}
on the record the minute book and the resolutions of the
company.. '

20. DW-3 deposed that the SEBT had been informed about
the winding up of the schemes zmd the process of repayment
vide the letter dated 25.3.98 Ex. CW-1/C. e stated that
‘even in the yezu 2005 the SEBI had been informed about the
winding up. He stated that the repayment had commenced

. in the year 1997 and had been completed in the year 2000.

W‘j\’* He deposed that the payments'had been made in cash and
" "that the recipicnts had signed receipts in token of the

repayments. lle placed on e record 187 receipts. He

B

posed' that they had submitted all the balance sheets

: minute books ete. to the auditor. He placed on the record
the enhre list of investors with their addresses. He deposed

L P
I ? # that the auditor's report was ot genuine and was 2 false
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report. He stated that the auditors had sought confil
7 of payment on maturity whereas he should have confirs
the payments made by the company He stated that the -
audltoxghad not sought any clarifications from them before
reaching their conclusions erroncously.

21. During his cross cxamination the witness admiited
{hat the other accused uscd (o atter;g'the board meetings.
He was confronted with the communi'caiion of the company
where by the witness claimed that the SEBI had been
informed of the winding up of the schemes. He stated that
the last payment had been made in the year 2002. He stated
{hat the amounts in respect of the recurring scheme and the
payment made in 2002 werc of a matured amount. Hc
admitted that no WRR had been submitted to the SEBI either_
in the year 2001 or in the year 2002. He denied the
suggestion that all investors had not been fully paid.

22. “This constitutes the entire evidence that has been
‘brought on the record by both sides.

CONTENTIONS

23. Sh. Sanjay Mann for the SEBI has argued that the

prosecution had proved the a?icgatiéns against the accuscd,
that they were running Collective Investment Schemes and
that the accused 2-4 werc the directors of the accuscd
company: The accused themselves had furnished
information to the SEBI about the collection of Rs.7.98 lacs
from the public through their collective investment schemes.

‘It was submitted that the accused had ‘however failed to

M compiy thh the regulations and fulfill the norms set by the

SEBL» He submitted that there was no memorandum of

repavment submitted to the SEBL He poinied out that the
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claims made by the accused had been rejected 4
{ auditor. The inveslors had’ replied to the randomly sent
letters of the audxtor by denying receipt of any repaymcni by
the accused company. Therefore, the malafide Intentions of
the accused had been brought on the record. llence Ld.

Counsel for the SEBI has prayed that the accused be dealt )

with strict}y

24. The Ld. Defence counsel Sh Rajiv Smgh Chauhan
has argucd that the accused company had collected Rs. 6
lacs approximately. The costs of registration werc very high
and therefore the schemes were not registered. The Ld.
Counsel submitted {hat the Minute Book of the accused

showed i.he resolutions had been passed in 1998 to make

repayments.  Ld. Counscl has submitted that when in

response to the public notices the accused company had

send letter Ex. CW-k/i it had furnished all the rcquarcd =
information to the SEBI and had thus ‘fully complied wuh the 7
regulations.  Ld Counsel has argued that the SEBI had
wanted repayments to be made by 14.9.2001 whereas the | >
accused company had completed the major portion of
repayments by that time and it was only on account Of
difficulties in tracing out rural investors that time was taken
till December 2001 to complete repayments to all investors.
Ld. Counsel submitted that the SEBL had been informed vide
M‘ letter dated 1.7.2000 about the repaymeni

25. According to the Ld. Defence Counsel the lapse that

had occurred was that the company had not furnished

details of repayment in format.” This, according to him was
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could not be considered since the audito

!" the court. 1d. Counsel contf:n'ded that the auditor's report

was an expert's report and without the expert, i.c. the C.A
testifying in respect of it it could not be relied upon. id.
Counsel has assailed {he findings recorded in the auditor's
report submitting that the dénial by investors could be
atiribuiable only 1o greed and mMafides of the investors. On
these contentions, the Ld. Defence counsel has prayed that

the accused be acquitled.

FINDINGS
26. There is nq room for doubt in the face of the defence

version itself, that the accused company was running
Collective Investment Sehemes, and that they had raiscd
moncy from the public: Whether it was Rs.7.98 Lacs or only
Rs.6 Lacs. it is not very significant. Therefore, the SEBL
(CIS) Regulations 1999 would be fully applicable to the
company. The accuscd also agrec théf they were bound to
comply with the regulations. their-claim is only that they had
repaid their investors and hz?ék) even informed the SEBI
about i, ‘The lapsc they claim had occurred because the
company was small.

27. A perusal of the statement of CW-1 would reveal that
_t{he accused had received all the communicaﬁons sent by the
SEBIL. Yet it chose to reply to only two cém;mu‘xk:n!}(ms, one
in responsc to the public notices of November 1997 and the
second in responsc (0 the show cause nolice dated
12.5,2000. How the size of the company prcvcnicd
compliance is mystilying, and {hat too when the company
was sent the winding up format in which the winding up and
repayment report was {o. be submitted to thc SEBL

Ignorance of law is certainly no defence, and in any case, the ’

;
i
i
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aceused cannot claim ignorance, in the face of the reeai

- {he communication sent Lo it by the SEBL

28. The purposc of the Regulations is investor protection.

’i‘hcfcfore. whenever a company claims repayment to o]
investors, it is obliged under Regulalions 73 & 74 ane
submit the details to the SEBL. For convenient submission
of such details, the SEBI has Yrescribed  a formatl.
Compliance entailed  the filing of the winding up and
repayment report in thil formal and in no other. Finally, the
SEBI must be satisficd that indced all investors have been
repaid by the company & there are no ducs left. 1t is only
when the SEBI accepls {he WRR submitted by a comparny

that full and comp!e&e'cumpiiance with the Regulations can

he recorded.

29. In the present casc . (he accused have failed to

explain as to why they chosc not to submit the WRR when
{he format was forwarded to it on 31.7.2000. That apart, the
claim of repayment is also {md\shaky grounds, There is no
clarity as to when r(fpaymcn{;wcrc infact completed. While
being examined as DW-3, the accusced Shankar Singh has
stated that repayments have continued till 2002. I claimed
that amounts_invested in the recurring deposit scheme of the
company had been repaid on maturity in the year 2002. The
details of amounts mobilized, as filed by the accused on the
Judicial record as Ex. DW-3/204 {Collectivelyl. show that the

company had continued to mobilize funds upto 2002. Then

~how are the accused claiming closure and repayment?.

30. The report of the auditor has been placed on the

i v
record by CW-1. The report reveals that sg’/conlirmation of
payments could be made. The contentions that the auditnr‘sw

report should be ignored because the auditor has not been
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examined, have no merit. The report is relevant Lo prove that
 the WRR s.ubmggcd by the accused to the SEBI has not been
accepted ds SEBL Thus, it only proves that the accuscd
have yet to comply with the Regulations. The ‘accused could
have themsclves proved repayments as claimed by them.
But the evidence that they have 1%iﬁcmsclwzs brought on
record is contradictory. DW-3 has.statcd in his testimony
that  the greed  of  investors had prevented  their
acknowledging repayment. flowever, the auditors have
reported that letters sent to some of the Apc-rsons named by
the accused company as its investors replied that they had

nothing to do with the accused company. [Even as per the

details provided by the accused in Ex. DW-3/204, the entire

amount has not been repaid. The balance sheets refler to

B
H
% .
1
|28

liability to promoters, not towards the investors.

31 In short, what is of signiﬁca;iggi.;;rthe iatzk of credibility
in the claims & statements made by the accused.  In any
casc, whau:ver',hc the posilion in respeet of thgz rcg;a'ymcms
made, there can be no other conclusion that can be drawn
but that the accused had not completed repayments at the
time of notification of the SEBI (CIS) Regulations 1999 and
that despite complete knowledge  of  their obligations
thereunder, the accused willfully fa;’.cd io camply»wit.h the.
Regulations and submit {hat WRR in the prescribed format,

W\}\‘ once it was clear to them that the costs of registration would
render their venture inviable. The effort at compliance
during trial has also not been fruitful. 4

32. The accused No.2 has tried to rescuc accuscd Nos. 3

& 4 from responsibilily by staling as DW-3 that he alone had
Lenconud 77 ' ' : ~
wj . »_}Deen reet with the working of the company. However,

« miny
he has admitted (and the tavite book reflects this) that thesc




accused used (o attend lo the Board medy

- company's Board of Dircctors  hag taken H95°
Fepayment because of the high costs of registration, it js
impossible (o believe that the Board was in the dark about
the consequent obligations of Esubmission lo the SEBI of the
winding up and repayment report in format. Thus, the only
conclusion that can be drawn is ®at the accused A-2-A-4
are responsible for the violations of the regulations,
CONCLUSION:

33. I, therefore, hold the accused company Basant
Farms & Resorts (1) Lid., jis Directors/accused Shankar
Singh Kushwaha, Basan Singh Kushwaha and Guilshan
Kumar Ajmanj guilty for (he violations of Regulation 5())
read with Regulations 68(1), 68(2;, 73 & 74 of the SEBI‘
(CIS}chu!aiicms 1999 read with Scetion 24 r/w 8.27 of the

SEBI Act 1999, They are entitled to be heard on sentened.

Announced in the Open Court. (ASHA MENON)
Dated: 28.11.06 Addl. Sessions Judge:

Delhi,

Coryf Fred £ Lo Gonvir
v 2a)uldl ~ )
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IN THE COURT OF MS. ASHA MENON: ASJ:

CC NO.24/2005
CEBL VS Basant larms & Resorts (1) Lid. and others

ORDER ON SENTUENCE:

“The Tearncd counsel for the accused has submiticd that a lenicat
view may be taken since the Tapse has only been a technical onc. {.carncd
counsel has again coniended that repayments had been made and there were
no investor complaint till date against the Rccused company. It was also
submitted that the accused Shankar Singh and Gulshan Kunar Ajmani were
clderly persons while the accused Basant Singh Kushwiha was the sole
bread carner of the family. 1 has been submitted that the accused are not
persons wiih any criminal records and this is the first case against then.

| have heard the submissions of learned counscl. As regards the
question of repayments and the lapsc on the part of the accused in failing to
file WRR belore the SEBL 1 have already discussed these issucs in the

judgment. It has only (o be re-affirmed here that repayments have not been

satisfactorily proved and nor does the lapse appear to be due 10 oversight.s

Nevertheless keeping in mind the nature of the case and the background of
the accused as submitied by the lcm‘nf:c%,counsci on their behalf, 1 am of the
considered view that a jail term is not called for in the present casc. Yet the
punishment can not be a mere flca-bite.

I therclore, sentence the ;sgctiscc% Basant Farms and Resorts (1)

11d and its dircetors Shankar Singh Kushwaha, Sh. Basant Singh Kushaha

payment of fine the accused Shankar Singh Kushwaha, Sh. Basaot Singh

Kushwaha and Sh. Gulshan Kumar Ajmani shall undergo SI for a period of

gpr 2~ three months.

Ly oF .
K.&CQJ w*"’wj On payment of fine the personal bond and surety bond of the
o z;ccuscd shall stand cancelled and the suretics will stand discharged.
T b -
0{;*’“ File be consigned o the records.
v )
T ) ) .
ﬁg«al atl {\K?V e,
Nt Announced in the Open Court : (ASHA MENON)
. \:\\,\3' Dated:29.11.06. Addl. Sessions Judge: Delhi
7T
z 167
Q}“ P p—— T -+ & Sessions Judge
@"bﬁ The District &
Delbi.
. Cestified 0 D¢ True Cop¥

and Sh. Gulshan Kumar Ajmani 1o a fine of Rs.25,000/- cach. in delault of




