BEFORE THE ADJUDICATING OFFICER
SECURITIES AND EXCHANGE BOARD OF INDIA
[ADJUDICATION ORDER NO. Order/VV/DD/2023-24/28475-28477]

UNDER SECTION 15-1 OF SECURITIES AND EXCHANGE BOARD OF INDIA ACT, 1992,
READ WITH RULE 5 OF SECURITIES AND EXCHANGE BOARD OF INDIA (PROCEDURE
FOR HOLDING INQUIRY AND IMPOSING PENALTIES) RULES, 1995 AND UNDER
SECTION 23-1 OF SECURITIES CONTRACTS (REGULATION) ACT, 1956 READ WITH
RULE 5 OF THE SECURITIES CONTRACT (REGULATION) (PROCEDURE FOR HOLDING
INQUIRY AND IMPOSING PENALTIES) RULES, 2005.

In respect of:

Noticee Name of Noticee PAN

1 Metropolitan Stock Exchange of AAFCM6942F
India Limited

2 Ms. Latika Kundu AHCPKO0733B

3 Mr. Saket Bhansali AAVPB9932H

(Hereinafter collectively referred to as “Noticees”)

In the matter of Metropolitan Stock Exchange of India Limited

FACTS IN BRIEF

1. Metropolitan Stock Exchange of India Limited (hereinafter referred to as ‘MSEI/ Noticee
1’) is a recognized stock exchange of India. During the period July 20, 2019 - July 02,
2021, Securities and Exchange Board of India (“SEBI”) had received various complaints
against MSEI, wherein, irregularities in working of the management of MSEI were alleged.
In view of the said complaints received during 2019 - 2021, vide letter dated June 09, 2021
and July 09, 2021, SEBI had advised MSEI to appoint a reputed forensic auditor to conduct
the audit of MSEI covering the allegations. It was further advised to the Governing Board
of MSEI to take suitable action on the observations in forensic audit report (“‘FAR”) against
the entities/ persons found to be involved in the malpractices, if any, and to submit the
ATR to SEBI within 15 days from the date of FAR.
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2. Accordingly, MSEI appointed Ernst & Young LLP (“EY”) as forensic auditor to conduct a
forensic audit. EY submitted its report to Chairman of MSEI, vide email dated November
11, 2021. Subsequently, Chairman, MSEI, vide its email dated March 02, 2022 submitted
the Action Taken Report (“ATR”) to SEBI and also submitted clarification as sought by
SEBI. Based on the adverse findings of the forensic auditor comments/ATR, SEBI
observed certain violations of provisions of, inter-alia, of Securities and Exchange Board
of India Act, 1992 (hereinafter referred to as “SEBI Act”), SEBI (Listing Obligations and
Disclosure Requirements) Regulations, 2015, (hereinafter referred to as “LODR
Regulations”), Securities Contracts (Regulation) (Stock Exchanges and Clearing
Corporations) Regulations, 2018 (hereinafter referred to as “SECC Regulations”),
Securities Contract (Regulation) Act, 1956 (hereinafter referred to as “SCRA”), Securities
Contracts (Regulations) Rules, 1957( hereinafter referred to as “SCRR”) by Noticees and
Mr. Balu Nair, Mr. Kunal Sanghavi and Mr. Kundan Zamvar.

3. In view of the above observations, SEBI initiated adjudication proceedings against
Noticees as well as against Mr. Balu Nair, Mr. Kunal Sanghavi and Mr. Kundan Zamvar.
Mr. Balu Nair, Mr. Kunal Sanghavi and Mr. Kundan Zamvar had filed Settlement
Applications bearing no. 7013/2022, 7024/2022 and 7065/2022, respectively, with SEBI in
terms of SEBI (Settlement Proceedings) Regulations, 2018 (‘Settlement Regulations’).
On payment of settlement amount by Mr. Balu Nair, Mr. Kunal Sanghavi and Mr. Kundan
Zamvar, adjudication proceedings against Mr. Balu Nair, Mr. Kunal Sanghavi and Mr.
Kundan Zamvar was disposed of through Settlement Order dated June 28, 2023 and
accordingly, the charges against them will not be taken up further in this order. Therefore,
the present adjudication order only deals with Noticees i.e. MSEI, Ms. Latika Kundu, and
Mr. Saket Bhansali and SEBI has alleged following violations w.r.t. Noticees No. 1, 2 and
3:

Table 1
Noticee Regulatory requirement triggered
1 a. Regulation 33(1) of the SECC Regulations, 2018 read-with Regulation 4(1) of

SEBI LODR Regulations and Clause 25-26 of Indian Accounting Standard 1.
b. Regulation 40 (1) of SECC Regulations, 2018 r/w Rule 14 of SCRR, 1957.
c. Regulation 2(1)(j) r/w Regulations 27 (2), 27 (3) and 27 (5) of SECC
Regulations.
2 a. Clauses 4(a), 4(b), 5(b) and 5(f) of Code of Conduct provided in Part-A of
Schedule Il r/w Regulation 26(1) of the SECC Regulations, 2018 and Clauses
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1(a), 1(b), 1(c), 3 (c), 3(e) and 3(f) of Code of Ethics as provided in Part-B of
Schedule Il r/'w Regulation 26(2) of the SECC Regulations, 2018.

b. Regulation 2(1)(j) r/w Regulations 27(2), 27(3) and 27(5) of the SECC
Regulations, 2018 and Clauses 4(a), (b), 5 (b), 5(e), and 5(f) of Code of
Conduct provided in Part-A of Schedule Il r/w Regulation 26(1) of the SECC
Regulations, 2018 and Clauses 1(a), 1(b), 1(c), 3 (c), 3(d), 3(e) and 3(f) of
Code of Ethics provided in Part-B of Schedule Il r/w Regulation 26(2) of the
SECC Regulations, 2018.

c. Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct provided in Part-A of
Schedule Il r/w Regulation 26(1) of the SECC Regulations, 2018 and Clauses
1(a), 1(c), 3 (c) and 3(e) of Code of Ethics provided in Part-B of Schedule Il
r/iw Regulation 26(2) of SECC Regulations, 2018.

3 Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics provided in Part-B of Schedule

Il r/w Regulation 26(2) of the SECC Regulations, 2018.

APPOINTMENT OF ADJUDICATING OFFICER

4. Vide communication order dated August 19, 2022, undersigned has been appointed as
the Adjudicating Officer under Section 15-1 (1) of the SEBI Act, 1992 read with Rule 3 of
SEBI (Procedure for Holding Inquiry and Imposing Penalties) Rules, 1995 (hereinafter
referred to as ‘SEBI Adjudication Rules’) read with under Section 23-1 of the SCRA read
with Rule 3 of Securities Contracts (Regulation) (Procedure for Holding Inquiry and
imposing penalties by Adjudicating Officer) Rules, 2005 (hereinafter referred to as 'SCRA
Adjudication Rules') (SEBI Adjudication Rules and SCRA Adjudication Rules
collectively being referred as “Adjudication Rules”) in the matter to inquire and adjudge
under Section 23-1 of the SCRA read with Rule 3 of Securities Contracts (Regulation)
(Procedure for Holding Inquiry and imposing penalties by Adjudicating Officer) Rules, 2005
(hereinafter referred to as 'SCRA Adjudication Rules') in the matter to inquire and

adjudge the alleged violations by the Noticees as under:

Table 2
Noticee No. 1 a. Section 15A(b) of the SEBI Act r/w Section 23A(a) of the SCRA.
b. Section 15A(c) of the SEBI Act r/w Section 23A(b) of the SCRA.
c. Section 15HB of the SEBI Act r/w Section 23H of the SCRA.
Noticee No. 2 and 3 Section 15HB of the SEBI Act r/w Section 23H of the SCRA.
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SHOW CAUSE NOTICE, REPLY AND PERSONAL HEARING

5. A common Show Cause Notice dated September 06, 2022 (hereinafter referred to as
“SCN”) was issued to the Noticees under Rule 4 of the Adjudication Rules to show-cause
as to why an inquiry should not be initiated against them and penalty, if any, not be
imposed upon them under aforementioned sections of the SEBI Act read with SCRA (refer
Table 2), as applicable, for the aforesaid violations (refer Table 1) alleged to have been

committed by them.

6. The allegation made in the SCN, so far as they relate to Noticees are as under:

a) Noticee 1, MSEI during preparation of the books of accounts on going concern basis
has failed to provide necessary projections in terms of Indian AS1; maintain books of
accounts and records — in respect of recording of Board meetings; and to designate

few employees as KMP.

b) Noticee 2 has failed to adhere with SOP while appointing employees, failed to
designate few employees as KMP and given clean chitto Mr. Kundan Zamvar and
Mr. Kunal Sanghavi, even after knowing the fact that their names were highlighted in

anomalies.

¢) Noticee 3 has given clean chit to Mr. Kundan Zamvar and Mr. Kunal Sanghavi, even

after knowing the fact that their names were highlighted in anomalies.

7. The SCN was sent to Noticees through Speed Post Acknowledgement due (hereinafter
referred to as ‘SPAD’) and was duly served on them. Noticees were given fourteen (14)

days’ time to make their submissions in respect of the allegations made in the SCN.

8. Vide email dated September 12, 2022, Authorised Representative of Noticees (AR),
requested inspection of documents including the investigation report and the documents
referred to and relied thereon. Accordingly, vide letter dated September 14, 2023, Noticees
were informed that the documents which were relied upon, have already been provided to
Noticees as a part of Annexures to SCN. Noticees were further informed that there was
no investigation report formulated in the said case and observations and findings on the
basis of aforementioned FAR findings and ATR/ response, were formulated in form of

examination note and the relevant content of the examination note had been brought out

Adjudication Order in respect of Metropolitan Stock Exchange of India Limited, Ms. Latika Kundu and
Mr. Saket Bhansali in the matter of Metropolitan Stock Exchange of India Limited Page 4 of 67



in the SCN. Also, it was informed that FAR along with all the annexures, statutory auditors
comments, all the correspondences and replies of Noticee 1 w.r.t. ATR/ Response to FAR
findings etc. were provided to Noticees during the proceedings. Vide aforesaid letter dated
an opportunity of inspection was granted to Noticees on September 22, 2022. On the
scheduled date, inspection of documents considered relevant and relied upon in the matter

was granted to Noticee.

9. The common submissions made by Noticees vide their reply dated October 17, 2022 in

verbatim form is given below:

“

2. Atthe outset, all allegations levelled against Noticee Nos. 1, 2 and 3 are emphatically
denied as being baseless and devoid of any merit. Noticee Nos. 1, 2 and 3 do not
accept or admit anything stated in the SCN except where the same is expressly
admitted in this reply. The allegations levelled vide the SCN are clearly incoherent,
untenable, and unsustainable. It is emphasized that the premise(s) based on which
the allegations have been levied are flawed and incorrect. Even assuming, while not
admitting, that the premise is not flawed, any proposition that the impugned
actions/inactions involving Noticee Nos. 1, 2 and 3 are in violation of the provisions
of SEBI Act / SCRA and the Securities Contracts (Stock Exchange and Clearing
Corporation) Regulations, 2018 (“SECC Regulations”) is wholly untenable,
unsustainable and are incapable of being supported by law or facts. Nothing stated
in the SCN shall be deemed to be admitted merely on account of specific non-

traverse and unless the same is specifically admitted herein.

3. Various allegations have set out in the SCN which is divided into six (6) parts (from
A to F), vis. (A) alleged non-compliance with accounting standard and net-worth
related norms; (B) alleged non-adherence of SOP while appointing employees; (C)
alleged manipulation of minutes of board meeting; (D) non-designation of Ajit Singh
as Key Managerial Personnel (“KMP”); (E) alleged non-adherence to Standard
Operating Procedure (“SOP”) while awarding big ticket contracts; and (F) alleged
grant of clean chit to Mr. Kunal Sanghavi (“Noticee No. 5”) and Mr. Kundan Zamvar
(“Noticee No. 6”). However, charges against Noticee Nos. 1, 2 and 3 are limited to

the following:
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Noticee No. 1 (the Exchange):

a) alleged non-compliance with the accounting standard and net-worth related
norms;

b) alleged manipulation of board meeting minutes (allegation C in the SCN); and

c) non-designation of Ajit Singh as KMP (allegation D in the SCN)

Noticee No. 2 (MD & CEO):
a) alleged non-adherence of SOP while appointing employees (allegation B in the
SCN);
b) alleged non-designation of Ajit Singh as KMP (allegation D in the SCN); and
c) alleged grant of clean chit to Noticee No. 4 and Noticee No. 5 (allegation F in the
SCN).

Noticee No. 3 (CFO)
a) alleged grant of clean chit to Noticee No. 4 and Noticee No. 5 (allegation F in the
SCN).

4. The SCN, insofar as it relates to Noticee Nos. 1, 2 and 3 seems to have completely
ignored the functional and financial crisis which the Exchange was undergoing at the
time when Noticee Nos. 2 and 3 were inducted into the Exchange. After Noticee No.
2 joined the Exchange in March 2020, she has taken painstaking efforts in
empaneling competent professionals, reviewing all functionaries of the Exchange,
and ensuring placement of the Exchange at a substantially better standing in terms
of increased business volume and reduced expenditure and losses. A bare perusal
of the below facts and figures would demonstrate the same:

Table-3

Business Volumes/Open Interest

Particulars FY 2018-  FY 2019-20 FY2020-21 FY 2021-22 FY2022-23 FY 2022-23
19 Q) (Q2)

Volumes — in 76,331 83,082 1,96,561 1,80,531 47,954 84,321
crores (Both

Sides)

Transaction 61,84,480 67,77,554 | 1,57,58,875 | 1,46,25,029 37,96,827 64,50,000
Charges (INR)

Average Daily 194 187 401 373 400 680
Trading

Volume (INR

Crores)
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Table-4

Cost and Expenditure (figures in Crores)

Particulars FY 2018-19 FY 2019-20 FY 2020-21 FY 2021-22
Total Cost 6,030 4,910 4,311 3,764
Loss for the year (4,743) (4,815) (2,430) (2,349)

5. It is clear from the abovementioned figures that though the Exchange has been
undergoing financial difficulties sincere efforts of the current management have
resulted in the reduction of losses and enhanced business.

6. Further, it is humbly submitted that the management of the Exchange has changed
significantly, and the actions undertaken by the current management, under the
guidance of the Board of the Exchange ("MSE Board”), were with the best intentions
and with a view to protect the Exchange as an institution. It is further submitted that
from the significant efforts of the MSE Board and the current management, the
Exchange is currently placed in a much better position than in the prior period. Any
adverse order at this stage of growth, primarily basis the actions of the previous
management, would severely stunt the functioning and the growth of the Exchange,
which would also impact all stakeholders of the Exchange consisting of 52,000
shareholders which includes public sector banks, private banks, exchange and
private investors. MSE being a market infrastructure institution has various
stakeholders who are market participants and includes all large state-owned banks

and broker members.

7. At the outset, it is noteworthy that:

(@) Under the Accounting Standard-1 (“AS-1") as prescribed by the Central
Government under the recommendation of the Institute of Chartered Accountants
of India (ICAI’), going concern is one of the general assumptions. It is only in the
event the general assumption is not being followed while preparing the accounts,
reasons or disclosures are required to be made to that effect.

(b) It has never been in question that Noticee No. 1’s net worth has been below the
prescribed minimum threshold of INR 100 crore, as envisaged under Regulation
14 of the SECC Regulations. As Securities and Exchange Board of India (‘SEBI”)
failed to take into consideration the CENVAT credit, it was under an incorrect

presumption that net worth was below the prescribed limit. In any event, no
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provision under the SECC Regulations requires the exclusion of CENVAT credit
in the computation of net worth of recognized stock exchanges/clearing
corporations. Further, given that the qualification given by the statutory auditor was
only in the nature of disclaimer and not quantifiable, the question of any reduction
of the net worth does not arise.

(c) At the relevant time, being March-April 2020, the Exchange was already
undergoing operational difficulties and did not have a designated head of the
human resources division (“‘HR”). In the absence of a head HR, the question of
aiming to shortlist and send across three (3) matching candidates for an interview
does not arise. Further, with regards to the internal policy on recruitment, the
requirement is that HR should aim at shortlisting and sending at least 3 matching
candidates for interview which shows that the said requirement is not mandatory
in nature. The primary intention for interviewing a larger number of candidates is
to maximize closure of any particular requirement and thus having a better
conversion ratio.

(d) In relation to the appointment of one Mr. Sushil Limbulkar as Vice President —
Exchange Technology Projects, it may be noted that his functional head at the
relevant time was the MD & CEO. Exchange technology projects was a new
functional area that was being constituted and was distinct from the Exchange’s
technology/IT division. This was in accordance with the decision of the Standing
Committee on Technology (“SCOT”), as also recorded in the minutes of SCOT
meeting dated September 28, 2020. As oversight of this division was undertaken
by the MD & CEOQ, it was the MD & CEO who was Sushil Limbulkar’s functional
head. Therefore, the requirement of discussion with the functional head has been
complied with. Without prejudice to the above, in any event, during this time,
Noticee No. 6 - Head Technology was undergoing investigations in connection
with uTrade contracts. Thus, it cannot be SEBI’s case that a discussion with him
was essential, especially given his negligent conduct.

(e) Contrary to what is alleged, the Exchange or Noticee Nos. 2 and 3, have not given
a clean chit to Noticee Nos. 5 and 6. In fact, it is only after the appointment of
Noticee No. 2 in March 2020, that the conduct of Noticee No. 5 and 6 were
discovered and investigation was carried out in relation to the contracts pertaining
to uTrades. Given the findings, in the best interest of the Exchange, it was decided

to issue stern warning letters to Noticee Nos. 5 and 6 and debar them from getting
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rehired at the Exchange. Further, it was decided that they should not be
individually involved in the decision-making or functioning of the Exchange and
therefore their resignations were accepted, and they were relieved immediately.

() Itis a conventionally accepted principle that the minutes of meetings need not be
an exact transcript of the proceedings of a meeting. The minutes maintained in the
records of the Exchange adequately record the decision(s) taken in the relevant
meetings of the Board. Non-recording of a mere remark (which was not even
pressed for by the members of the MSE Board) cannot be concluded to constitute
‘manipulation” of the minutes of the meeting. Further the detailed discussion with
regards to exit clause pertaining to 63 Moons Technologies Limited (63 Moons”)
had already been captured in the minutes of SCOT meeting dated September 28,
2020. It is pertinent to point out that SCOT is a critical SEBI mandated specialised
committee to deal with matters relating to exchange technology and which consists
of all public interest directors and two external technology experts. In any event,
the SCOT minutes were also placed before the MSE Board. Further, the extant
details pertaining to the exit clause were also provided to the MSE Board through
a white paper dated October 28, 2020.

(g) One Mr. Ajit Singh was not appointed as a KMP of the Exchange. He was an
employee who was designated as “Head — Business Development” due to the flat
structure of the organization. Given the flat structure, members of the Nomination
and Remuneration Committee of the Exchange ("NRC”) decided that only those
employees who are heading the regulatory department and/or are in decision-
making role/capacity would be designated as KMPs. Accordingly, post receipt of
the SEBI letter dated July 9, 2020 which advised the Exchange to seek exemption,
the Chief Regulatory Officer ("CRQ”) in all the quarterly compliance reports made
requests for an exemption/relaxation. He has, accordingly, conveyed the same to
the MSE Board. In any event, SEBI has already given a warning to the CRO in
this regard.

Appointment of new management

a. In 2017, SEBI had received complaints from two whistleblowers leveling various
allegations concerning mis-utilization of funds, non-compliance with SEBI
regulations, etc. The allegations were examined by a forensic auditor for the

purpose of examination. Given the same, the erstwhile MD and CEO of the
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Exchange and other errant ex-employees of the Exchange were sent on indefinite
leave. Thereafter, in March 2020, pursuant to obtaining SEBI’s approval, Noticee
No. 2 was appointed as the MD & CEO and new management was constituted.

b. At the said time, the Exchange faced bloated expenditure, reduced volumes,
depleted revenues, and significant losses. Despite the challenges faced, the
Exchange’s net-worth has without fail been above the minimum prescribed net-
worth of INR 100 crores, in compliance with Regulation 14 (1) of the SECC
Regulations.

c. Pertinently, the Exchange has never defaulted in repayments of its creditors and
in meeting its statutory liabilities. The Exchange does not have any borrowings of
any amount from Banks/Financial Institutions which establishes that it has been
prudently able to manage its cash flows. The Exchange has further not defaulted
in payment of staff salaries and is also efficiently managing its receivables from its
debtors. Further, GST credit available to the Exchange amounting to INR 43.61

crores as on June 30, 2022, also represent that the Exchange is a going concern.

Complaints, appointment of forensic auditor and events thereafter:

d. Ever since the appointment of Noticee No. 2 as the MD & CEO of the Exchange,
the Exchange under its new management has been taking sincere efforts to
reduce losses and enhance the business of the Exchange, with the sole objective
to protect the Exchange as an institution. The facts and figures as mentioned in
Table Nos. | and Il of this reply demonstrate the increased business outlook and
reduced loss and expenditure of the Exchange clearly showing that the efforts of
the new management, under the guidance of the MSE Board, has borne fruit.

e. In fact, immediately after the appointment of Noticee No. 2, a management
committee meeting was held on March 16, 2020, wherein concerns were raised
on unjustified payments being made to some vendors and consultants. Thereatfter,
in the management committee meeting on March 27, 2020 and April 8, 2020,
members deliberated on due diligence, appointment, deliverables and capabilities
of uTrade. Based on apparent preliminary irregularities observed around various
aspects of the uTrade project, it was decided during the meeting to put the uTrade
project on hold. Needless to add, this proactive decision of the present
management helped reduce unnecessary expenses of the Exchange to a

substantial extent.
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f. Thereafter on April 13, 2020, a discussion was held with authorised team handling
the transactions pertaining to uTrade, which comprised of Noticee No. 4, 5 and 6.
However, during this discussion, Noticee No. 5 failed to follow the professional
protocols and had no satisfactory explanation to irregularities in relation to the
uTrade contracts amongst others. Accordingly, Noticee No. 2 informed the
Chairman about the key involvement of Noticee No. 5 in the apparent irregularities
observed in the uTrade project and his misconduct with Noticee No. 2. On the very
same day, Noticee No. 5 resigned from the Exchange. On April 14, 2020, the MSE
Board was informed about the involvement of Noticee No. 5 in the apparent
irregularities observed in uTrade contracts, leading to his resignation from the
Exchange.

g. Further, on April 15, 2022, at an informal meeting of the MSE Board held through
Skype, Noticee No. 2 updated the MSE Board regarding the key involvement of
Noticee No. 5 and one Mr. Devanshu Desai in the apparent irregularities observed
in the uTrade contracts. Accordingly, few members of the MSE Board directed the
placement of documents and report on the investigation conducted in the matter
on an urgent basis. In accordance with the direction, the management submitted
a preliminary report on the uTrade investigation along with supporting documents
on April 18, 2020 and April 19, 2020.

h. On April 16, 2022, a circular resolution was approved by the NRC to note the
resignation of Noticee No. 5. Vide the same resolution, NRC recommended full
and final settlement be made after the MSE Board taking note of the resignation
of Noticee No. 5 and standard relieving letter be issued to him as per format
circulated to NRC. Thereafter, a circular resolution of the MSE Board noting the
resignation of Noticee No. 5 was moved. His resignation was noted on April 21,
2020. The decision seems to have been made to accept the resignation as his
continuation with the Exchange could have been detrimental to the Exchange’s
interests. The recommendations made by the NRC regarding full and final
settlement was also adopted by the MSE Board on April 21, 2020, which was
released once the investigation was completed. It is humbly submitted that the
action taken of immediately relieving Noticee No. 5 (and thereafter of Noticee No.
6) was appropriate and in the best interest of the Exchange. In fact, post-

resignation, no 'reference' was provided when prospective employers contacted
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the Exchange enquiring about their conduct. It is submitted this is in itself a harsh
action taken by the management of the Exchange.

i. On April 23, 2020, the Exchange informed SEBI regarding the resignation of
Noticee No. 5 with effect from April 13, 2020. On May 4, 2020, SEBI directed the
Exchange to provide a factual report regarding the resignation of Noticee No. 5
along with a copy of approval of the said resignation, by May 8, 2020. The MSE
Board was informed about the aforementioned email dated May 4, 2020. Pursuant
to the receipt of the approval of the MSE Board, a reply was submitted to SEBI.

j- Towards corrective measures, on April 24, 2020, Noticee No. 2 requested the
Chairman of the Exchange to appoint an external expert. Subsequently, the MSE
Board appointed Prof. Om Damani from IIT Bombay, and Internal Auditor, M/s.
M.M. Nissim & Co. to separately review / examine the issue pertaining to certain
software contracts given for uTrade contracts. Both external experts concluded
that there were irregularities in the manner uTrade contracts were assigned to the
vendors.

k. In the meanwhile, SEBI vide its letter dated January 11, 2021 advised the
Exchange to constitute a PID Committee in order to examine the veracity of
allegations in connection with uTrade contracts. In line with SEBI’s advice, a
committee comprising of three Public Interest Directors ("PID Committee”) was
constituted. The PID Committee noted the actions already undertaken by the
management and recommended certain actions. The said recommendation was
accepted by the MSE Board in its meeting dated March 2, 2021. Pursuant thereto,
in accordance with the recommendation made by the PID Committee and the MSE
Board accepting the same, the management (a) issued stern warning letters to
errant employees, including Noticee Nos. 5 and 6 and, (b) debarred them from
getting re-hired to the Exchange in future.

[. Contrary to what is alleged in the contents of the SCN, no clean chit was granted
to Noticee Nos. 5 and 6. Further to the action taken as mentioned in Para 10.14,
the full and final settlement was done in line with the decisions of NRC and the
Board. Itis pertinent that it was Noticee No. 2 who took the matter of misconduct
of errant ex-employees to the MSE Board, leading to an investigation, submission
of report etc.

m. It is understood that SEBI received various complaints between July 2019 - July

2021 from errant ex-employees alleging irregularities in the working of the
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management of the Exchange, solely with an intent to disrupt, derail and disrepute
the Exchange and its operations. Basis such complaints, SEBI vide its letter
addressed to the Chairman of the Exchange directed the appointment of a forensic
auditor to verify the veracity of allegations leveled in the complaints.

n. Accordingly, Ernst & Young LLP (“EY”) was appointed to conduct forensic audit of
the Exchange covering the allegations leveled in such complaints. EY submitted
its Forensic Audit Report (“FAR”) on November 11, 2021 (Annexure B to the SCN).
Thereafter, the FAR was reviewed by the PID Committee of the Exchange at their
meeting held on November 27, 2021, after which the PID Committee sought
clarifications on the findings in the Report from the MD & CEO.

0. Thereafter, the FAR was also tabled before the MSE Board which thereafter filed
its Action Taken Report (“ATR”) with SEBI. In spite of the clarifications submitted
by the Exchange in the ATRs, SEBI has proceeded with the issuance of SCN to
the Exchange and Noticee Nos. 2 and 3, which for reasons set out below is devoid
of merits and is liable to be quashed and set aside. It is also pertinent to note that
SEBI has failed to consider the responses to the ATR submitted by us and
vacuously relying upon the FAR issued the SCN against Noticee No. 1, 2 and 3,
who have been taking painstaking efforts to increase the business of the

Exchange.

B. Preliminary Submissions
11. Before proceeding further with our reply to the SCN, we would like to make the

following preliminary submission, which is as follows:

Violation of Principles of Natural Justice:

a. It is submitted that the proceedings initiated by the SCN are in gross violation of the
principles of natural justice as important material in the formulation of the charges
contained in the SCN against Noticee Nos. 1, 2 and 3 have not been provided to them,
thus precluding them from filing an effective reply thereto. Such violation of the
principles of natural justice warrants the immediate withdrawal of the SCN. In this
regard, it is pertinent to note that on September 22, 2022, Noticee Nos. 1, 2 and 3
were granted the opportunity of inspection of documents. During the course of such
inspection, the entire file pertaining to the matter was requested. Specifically, the

following documents were requested: (i) complaints received by SEBI; (ii) the specific
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purpose inspection report; and (iii) letter from the Board of the Exchange to SEBI
dated January 25, 2022.

b. It is submitted that while SEBI would have only relied upon only such facts that would
advance their case, there is a possibility that the documents requested could contain
certain findings and observations which could be used by Noticee Nos. 1, 2 and 3 in
responding to the allegations levelled against them in the SCN. Therefore, it is not
appropriate for SEBI to decide what is “relevant” to the Noticees without even
providing them with the entire material. In any event, as per the order of the Hon’ble
Supreme Court in the case of T Takano v. SEBI (Civil Appeal Nos. 487-488 of 2022),
relevancy cannot be a ground for denial of any document. The Hon’ble Apex Court in
the aforesaid judgment has expressly clarified that SEBI is duty bound to provide
copies of such documents which form part of the specific allegations levelled against
a noticee.

c. Further, it is a settled position of law, justice, and equity that when an inquiry is
conducted by the authority against any person resulting in civil consequences, it
cannot be treated as a casual exercise. The inquiry proceedings also cannot be
conducted with a closed mind. The rules of natural justice are required to be observed
to ensure that not only justice is done but is manifestly seen to be done.

d. It is thus submitted that access to all documents relied upon while issuance of the
SCN must be given. In the instant matter, in clear violation of the principles of natural
justice, SEBI has not accepted our request for granting a full inspection of the
complete record, to enable Noticee Nos. 1, 2 and 3 to meet the charges and reply to
the SCN effectively. Needless to add, SEBI ought not to place reliance of any such
documents and in any event, Noticee Nos. 1, 2 and 3 reserve their right to file
additional representation basis the aforesaid, if any.

C. Submissions on Merits
12. In light of the aforesaid background, the following submissions are made, which are

mutually exclusive and without prejudice to each other:

a. Submissions in respect of Allegation (A) relating to alleged non-compliance

with AS-1 and net-worth related norms:

The SCN alleges that despite incurring losses, the Exchange (Noticee No. 1)
continues to prepare its standalone financial results on a going concern basis and

management representation did not provide necessary projections to support the
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going concern assumption, as required by AS-1. Accordingly, it has been alleged
that Noticee No. 1, is not in compliance with AS-1, and has consequently violated
Regulation 33 (1) of the SECC Regulations (pertaining to disclosure requirements
and corporate governance norms) read with Regulation 4 (1)(a) of the SEBI
(Listing Obligations and Disclosure Requirements) Regulations, 2015 (“LODR
Regulations”) (pertaining to principles governing disclosures and obligations to
be observed by a listed entity / recognized stock exchange) and clauses 25-26 of
AS-1 (pertaining to main principles governing accounting policies and stating that
information shall be prepared and disclosed in accordance with applicable
standards of accounting and financial disclosure). In this regard it is submitted that:

i. The Exchange is in compliance with AS-1:

(@) It is submitted that the accounts of the Exchange have been prepared in
compliance with AS-1. In terms of AS-1, going concern is a fundamental
accounting assumption and only if this assumption is not followed, a specific
disclosure against the same is required. In this regard, relevant extracts from
AS-1 are reproduced below for ease of reference:

Fundamental Accounting Assumptions

9. Certain fundamental accounting assumptions underlie the
preparation and presentation of financial statements. They are usually
not specifically stated because their acceptance and use are assumed.
Disclosure is necessary if they are not followed.
10. The following have been generally accepted as fundamental accounting
assumptions: —
a. Going Concern: The enterprise is normally viewed as a going
concern, that is, as continuing in operation for the foreseeable
future. It is assumed that the enterprise has neither the intention
nor the necessity of liquidation or of curtailing materially the
scale of the operations.
27. If the fundamental accounting assumptions, viz. Going
Concern, Consistency and Accrual are followed in financial
statements, specific disclosure is not required. If a fundamental
accounting assumption is not followed, the fact should be

disclosed.
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Copy of AS-1 js annexed and marked hereto as “Annexure — A’
(b) It is clear from the above that ‘going concern’ is a fundamental assumption
and a specific disclosure is required only if this assumption is not followed.
The Exchange had provided the statutory auditor with the plans and various
other steps taken/being taken by them in this regard, forming the basis of
such assumption on September 2021. Under such circumstances, an
absence of financial projections to support the going concern assumption in
the management’s representation is not a violation of the AS-1. Considering
that the Exchange is currently operating, it is submitted that it was a valid

assumption to make.

ii. The Exchange has been compliant with the minimum net-worth requirement

as contained in Requlation 14 (1) of the SECC Requlations:

(@) Itis submitted that the Exchange has been compliant with the minimum net
worth requirement as prescribed under Regulation 14(1) of the SECC
Regulations. In fact, the SCN itself records that the net worth of the
Exchange is above INR 100 crore. Merely because CENVAT credit was
being considered while computing the Exchange’s net worth, SEBI was
under an incorrect presumption that the stipulated minimum net worth
requirement has been not maintained by the Exchange. It is humbly
submitted that no provision under the SECC Regulations requires a
recognised stock exchange to deduct CENVAT balance while computing its
net worth. Given that CENVAT credit balance is a recoverable asset, it can
be included in the net worth of the Exchange. This is demonstrable from the
fact that the Exchange is statutorily entitled to obtain refund of the CENVAT
balance in the untoward event of its closure. Therefore, it is submitted that
since the Exchange is compliant with the minimum net-worth requirement, it
can consequently continue its operations in the foreseeable future, given
that:

(i) the Exchange is adequately capitalized;

(i) it has gone live on interoperability;

(iii)  its operations are functioning;

(iv) its core transaction income has increased basis increased volumes;

(v) adequate cost reduction measures have been considered; and
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(vi) initiatives are being taken to build new products and build further
volume.
(b) Itis also pertinent to note that the even on date the Exchange is in existence
and is able to carry out its functions, as can also be observed from Table
Nos. | and Il at paragraph 4 above. Hence, the management’s estimate that
the Exchange was a going concern at the relevant time was absolutely right.
Thus, the allegation in relation to the Exchange’s inability to continue as a
going concern is devoid of merit and is contrary to the material available on
record.
iii. The charge in the SCN is incorrectly premised on an incomplete reading of

the Auditor’s statement:

(@) Itis submitted that this allegation is premised on an incomplete reading of
the qualified statement made by the statutory auditor in the financials and
the net worth certificate. It is submitted that the qualified statement is
required to be read as a whole and not in isolation. The relevant extract of

the qualified statement is given below:

“The company continues to prepare its books of accounts on going concern
basis even though Company has continued to incur significant losses during
the current and preceding periods. As advised, the Company is adequately

capitalised, has gone live on interoperability, operations are

functioning, core transaction income has increased based on

increased volumes, adequate cost reduction measures have been

considered, initiatives are being taken to build new products and build

further volume and thereby gross revenues are expected to increase

in future years and accordingly the company continues to prepare its

books of accounts on going concern basis. However, the business

volumes are not sufficient at present and there is no clarity on increasing
revenue & making profits in future and the Company could not achieve its
projected revenues so far and accordingly we are unable to comment on
the preparation of standalone results on going concern basis and related
adjustments, if any, that will be arising out of said going concern
assumption.”

(Emphasis Supplied)
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(b) From the above, it is clear that the Auditor has stated that the Company is
adequately capitalized, has gone live on interoperability, T+1, operations are
functioning, core transaction income has increased based on increased
volumes, adequate cost reduction measures have been considered,
initiatives are being taken to build new products and build further volume and
as a consequence, and thereby its gross revenues are expected to increase
in the future years. Accordingly, allegation (A) in the SCN insofar as it relies
on an incomplete reading of the Auditor’s statement is devoid of any merit
and deserves to be revoked and set aside.

(c) This is further corroborated vide an email dated September 4, 2021, from
the statutory auditor whereby they have clarified that the qualification made
by them is in the nature of a disclaimer and has no effect on the net worth of
the Exchange. The said email also records that the management of the
Exchange is confident that the Exchange shall be continuing as a going
concern and that they have also provided the statutory auditor with the plans
and various other steps taken/being taken by them in this regard. After
considering the same, the statutory auditor has disclaimed the matter as no
quantification of the qualification is possible. A copy of the email dated

September 4, 2021, is annexed hereto as “Annexure - B”.

iv. Provisions of SECC Requlations / LODR Reqgulations have not been

violated:

As there has been no violation of AS-1, by no stretch of imagination can it
be said that the Exchange has not complied with Regulation 33 (1) of the
SECC Regulations or Regulation 4 (1) (a) of the LODR Regulations. In fact,
the Exchange is in compliance with the aforesaid provisions which in any
event are provisions requiring a recognised stock exchange to prepare and
disclose information in accordance with applicable standards of accounting
and financial disclosure.

V. SEBI lacks jurisdiction to assess violation of accounting standards:

(@) Without prejudice to the above, we humbly submit that the jurisdiction to
examine an entity’s compliance with accounting standards does not vest
in SEBI, especially since there already exists a specialised statutory

authority to monitor and enforce the compliance with accounting
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standards and auditing standards, vis. the National Financial Reporting
Authority (“NFRA”).
(b) NFRA has been constituted in terms of Section 132 of the Companies

Act, 2013. It inter alia discharges the following functions:

“132. Constitution of National Financial Reporting Authority

() ...

(2) Notwithstanding anything contained in_any other law for the

time being in force, the National Financial Reporting Authority shall--
(a) make recommendations to the Central Government on the
formulation and laying down of accounting and auditing policies and
standards for adoption by companies or class of companies or their
auditors, as the case may be;

(b) monitor and enforce the compliance with accounting standards and

auditing standards in such manner as may be prescribed;

(c) over see the quality of service of the professions associated with
ensuring compliance with such standards, and suggest measures
required for improvement in quality of service and such other related
matters as may be prescribed; and

(d) perform such other functions relating to clauses (a), (b) and (c) as
may be prescribed.”

(c) Put differently, SEBI cannot proceed against the Exchange for violation of
provisions of the SECC Regulations / LODR Regulations, unless the NFRA
has conclusively determined non-compliance, if any, with AS-1 by the
Exchange. Pending / in absence thereof, jurisdictional facts meriting SEBI’s
examination of the Exchange’s compliance with AS-1 do not exist. In this
regard, the Supreme Court in Arun Kumar and Others v. Union of India
and Others [(2007) 1 SCC 732] has held that by erroneously assuming the
existence of jurisdictional facts, no authority, such as SEBI in the instant
matter, a confer upon itself jurisdiction which it otherwise does not possess:
“74. A "jurisdictional fact" is a fact which must exist before a Court, Tribunal
or an Authority assumes jurisdiction over a particular matter. A jurisdictional
fact is one on existence or non-existence of which depends jurisdiction of a

court, a tribunal or an authority. It is the fact upon which an administrative

Adjudication Order in respect of Metropolitan Stock Exchange of India Limited, Ms. Latika Kundu and
Mr. Saket Bhansali in the matter of Metropolitan Stock Exchange of India Limited Page 19 of 67



agency's power to act depends. If the jurisdictional fact does not exist, the
court, authority or officer cannot act. If a Court or authority wrongly assumes
the existence of such fact, the order can be questioned by a writ of certiorari.
The underlying principle is that by erroneously assuming existence of such
jurisdictional fact, no authority can confer upon itself jurisdiction which it
otherwise does not possess.”
“84. From the above decisions, it is clear that existence of “jurisdictional
fact” is sine qua non for the exercise of power. If the jurisdictional fact
exists, the authority can proceed with the case and take an appropriate
decision in accordance with law. Once the authority has jurisdiction in the
matter on existence of “jurisdictional fact” it can decide the “fact in issue” or
“adjudicatory fact” A wrong decision on “fact in issue” or on “adjudicatory
fact” would not make the decision of the authority without jurisdiction or
vulnerable provided essential or fundamental fact as to existence of
jurisdiction is present.”
(Emphasis Supplied)
Thus, the allegation pertaining to non-compliance of the net worth requirement
and accounting standard is devoid of merits and therefore SCN deserves to be

set aside.

b. Submissions in respect of Allegation (C) relating to alleged manipulation of

minutes of board meeting:

The SCN alleges that minutes of meeting of the MSE Board were not recorded
accurately in respect of two (2) important MSE Board discussions and directions,
namely: (a) the manner in which shifting of premises was handled; and (b) review
of the agreement with 63 Moons. It is further alleged that recordings of five (5)
MSE Board meetings are not available. In view of the same, it is alleged that the
Exchange has violated Regulation 40 (1) of the SECC Regulations (pertaining to
maintaining and preserving the books of account and documents as per rule 14 of
SCRR, defined hereinafter) read with Rule 14 of SCRR (pertaining to maintenance
and preservation of books of account and documents for a period of five years).

This allegation dwells primarily from the observation made in the FAR with respect
to not recording; (a) the displeasure expressed by the MSE Board in the manner
shifting of office was handled; and (b) review of terms of termination of agreement

with 63 Moons. These have been mechanically adopted from the FAR. Prior to
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recording its observations in this relation, the forensic auditor never approached
the management nor sought any clarification, which could have easily corrected
the erroneous appreciation of the facts at the relevant time itself. Further, with
respect to the displeasure expressed by the MSE Board, it is significant that the
FAR itself records that the decision of the MSE Board was recorded in the minutes.
The following submissions are made in respect to the said allegations:

i. No manipulation of minutes:

(a) While alleging manipulation of minutes, the SCN and the FAR have both
failed to consider the prescription under Secretarial Standard — 1 (“SS-1”)
concerning ‘minutes of the board of directors’ issued by the Institute of
Company Secretaries of India (“ICSI’) is that minutes need not be an exact

transcript of the proceedings at the Meeting, they are supposed to

contain a fair and correct summary of the proceedings of the meeting.

The fact that the final decision of the MSE Board was recorded itself shows
that the minutes are a fair and correct summary, which was also eventually
confirmed by the MSE Board and Chairman of the Exchange. The relevant
extract from the SS-1 is reproduced below:

7.3.2 Minutes shall be written in clear, concise, and plain language.

Minutes shall be written in third person and past tense. Resolutions shall

however be written in present tense. Minutes need not be an exact

transcript of the proceedings at the Meeting.

In case any Director requires his views or opinion on a particular item
to be recorded verbatim in the Minutes, the decision of the Chairman
whether or not to do so shall be final.

(b) Inview of the same, it is denied that there is any manipulation of the minutes
as is alleged or otherwise. In any event, it is submitted that none of the
directors required his views or opinion on a particular item to be recorded
verbatim. Further, the directors signed the minutes of the meeting and
ratified it in the next meeting as per the prescribed process.

ii. Discussion with respect to the termination clause of the agreement with 63

Moons was disclosed to the MSE Board:

(@) It is submitted that the discussion pertaining to the exit clause in the
agreement with 63 Moons was not on the agenda for the MSE Board

meeting. In any event, the discussion pertaining to the exit clause in the
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agreement with 63 Moons was presented to the MSE Board by a white paper
dated October 28, 2020. In any event, the exit clause of the agreement with
63 Moons was discussed in detail during SCOT meetings held on
September 28, 2020, and the SCOT minutes recorded such discussion in
detail. As a matter of protocol, all SCOT minutes are placed before the MSE
Board, and accordingly, the minutes of the SCOT meeting dated September
28, 2020, was placed before the MSE Board on November 11, 2020. It is
pertinent to state that the SS-1, requires minutes to be recorded in a

concise manner. Therefore, additional information which were already

captured in the previous minutes were not recorded in the minutes

dated March 31, 2021. In any event, the minutes were approved by the MSE

Board and the Chairman and were also signed thereafter.

(b) The relevant extracts of the SCOT minutes dated September 28, 2020,
details of SCOT minutes placed before the MSE Board on November 11,
2020 and the white paper dated October 28, 2020 submitted to the MSE
Board is annexed hereto and marked as “Annexure - C Colly”.

iii. Inadvertent technical issue on account of which recording of one MSE

Board meeting is not available:

(@) With respect to the allegation that recordings of five (5) meetings not being
available, it is submitted that the recording of only one (1) board meeting
dated June 23, 2020, is not available. It is submitted that such recording is
not available due to an inadvertent technical issue. In any event, the minutes
of the meeting accurately capture the details of the discussions undertaken
in the said meeting. The same is annexed as hereto and marked as
‘Annexure - D”. In any event neither the SECC Regulation nor the
regulations framed thereunder require audio/visual recordings of the
meeting to be maintained. It is therefore humbly submitted that provisions
referred in the SCN to allege violations for manipulation of the minutes are
not attracted as the same does not mandate recordings of meetings. The
requirement if any is under the Companies Act, 2013, for which SEBI is not
the competent authority to proceed against Noticee No. 1.

iv. No violation of Regulation 40 (1) of SECC Requlations / Rule 14 of SCRR:

(@) It is respectfully submitted that the Exchange is in compliance with

Regulation 40 of the SECC Regulations which requires every recognized
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stock exchange to maintain and preserve the books of account and
documents as per Rule 14 of SCRR. In the instant matter, minutes of the
board meeting have been duly maintained, and accordingly, Regulation 40
has not been violated. Further, Rule 14 of SCRR only states that books of
accounts and documents (including minutes of board meeting) shall be
preserved and maintained for a period of five (5) years. To reiterate, there is
no charge that minutes have not been preserved or maintained. Thus,
Regulation 40 / Rule 14 have been incorrectly invoked to allege manipulation
of minutes of board meeting.

In view of the above, allegation (C) in the SCN, levelled against Noticee No. 1

does not survive.

c. Submissions in respect of Allegation (D) relating to non-designation of Ajit
Singh as KMP:
The SCN alleges that Noticee No. 1 and Noticee No. 2 have failed to identify/seek

exemption/relaxation from SEBI in not designating Mr. Ajit Singh and others as
KMP and therefore the Exchange has violated the provisions of Regulation 2(1) (j)
read with Regulation 27 (2), 27 (3) and 27 (5) of SECC Regulations. Further, it has
been alleged that Noticee No. 2 has violated Regulation 2(1)(j) read with
Regulations 27 (2), 27 (3), and 27 (5) of the SECC Regulations; (b) Clauses 4 (a),
4 (b), 5 (b), 5 (e), 5 (f) of the Code of Conduct as provided in Part — A of Schedule
Il read with Regulation 26 (1) of the SECC Regulations; and (c) Clauses 1 (a), 1
(b), 1 (c), 3 (c), 3 (d), 3 (e) and 3 (f) of the Code of Ethics as provided in Part-B of
Schedule 1l read with Regulation 26 (2) of the SECC Regulations.

In this regard, it is submitted as under:
i. Ajit Singh was not a KMP:

(@) It is respectfully submitted though he was holding the designation of Vice

President, Mr. Ajit Kumar Singh was not employed as a KMP of the
Exchange since his appointment in April 2017 i.e. almost three (3) years
prior to Noticee No. 2 joining the Exchange. It is submitted that Mr. Ajit Singh
was also well aware of this fact and the same has never been contested by
him until his services were terminated. Given the flat structure of the
organization, the NRC had intended to categorize only those employees as
KMPs who were heading the regulatory department and or who are in

decision-making role / capacity. Given Mr. Ajit Singh was neither heading
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the regulatory department nor was in a decision-making role, he was not
categorised as a KMP.

ii. Relaxation was sought from SEBI:

(@) Pursuant to the observation made by SEBI during an inspection and also
vide its letter dated July 9, 2020, the CRO of the Exchange had thereafter
vide its quarterly compliance reports, kept SEBI informed of the steps being
taken by it to align with the definition under SECC Regulation. In fact, vide
the compliance reports submitted on April 6, 2022, SEBI was informed that
the NRC had decided to continue with the already identified KMPs and in
order to align with the requirements of SECC Regulations, the structure of
the organization was being modified. Further, exemption/relaxation was also
sought by the CRO in the quarterly compliance reports. The relevant extract
from the compliance report seeking exemption from SEBI is reproduced
below:

“Understanding our flat organization structure and need to align with the
SECC regulation, only those employees who are heading the regulatory
department and or who are in decision-making role / capacity are made

KMP’s. For the rest, we shall require exemption / relaxation from SEBI.”

(b) It is humbly submitted that the SEBI has, incorrectly, in a broad brush
invoked various provisions of the SECC Regulations without basing it on a
specific action of hers and therefore we are unable to make any specific
responses. Noticee No. 2 has undertaken all her duties and obligations in
accordance with all applicable laws and is a person of high integrity and
moral character. It is humbly submitted that no event has been highlighted
in the instant charge that puts her in violation of any of the regulations that
have been cited. It is further submitted that no action has been ever
undertaken against her by any court or regulator in her long career. It is
further humbly submitted that she has maintained the highest standards of
personal integrity, truthfulness, honesty and fortitude in discharge of her
duties. She has never engaged in any act discreditable to her
responsibilities. This can be seen from the various strides that the Exchange
has taken in the past few years. It is humbly submitted that she has always
maintained fairness and transparency in dealing with matters relating to the

Exchange and in compliance of all applicable laws under advisement of
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professionals both internal and external all the while exercising due diligence
in the performance of her duties.
Copy of the relevant extracts from quarterly compliance report submitted on

April 6, 2022 is annexed hereto and marked as “Annexure- E”.

iii. SEBI has incorrectly invoked Requlation 27:

(@) Without prejudice to the above, it is humbly submitted that sub-regulations
(2), (3) and (5) of Regulation 27 of the SECC Regulations have been
incorrectly invoked against the Exchange in relation to the abovementioned
charge. Regulation 27 has no application in the instant matter, as it pertains
to compensation and tenure of KMP, and largely sets out the contours of the
compensation of KMPs. A bare reading of the said provisions would indicate
that the said provisions have no application to the allegation in question.
Regulation 27 reads as under:

“Compensation and tenure of key management personnel

27. (1) A stock exchange or a clearing corporation shall constitute a
Nomination and Remuneration Committee comprising a majority of public
interest directors and chaired by a public interest director.

(2) The Nomination and Remuneration Committee shall determine the

compensation of key management personnel in terms of a compensation

policy.
(3) The compensation policy shall be in_accordance with the norms for

compensation policy_specified under PART — | of Schedule — Il of these

regulations.
(4) The compensation payable to the managing director shall be as

approved by the Board and the terms and conditions of the compensation of
the managing director shall not be changed without prior approval of the

Board. (5) The compensation given to the key management personnel shall

be disclosed in the report of the stock exchange or clearing corporation

under section 134 of the Companies Act, 2013....”

Considering the above, it is humbly submitted that the charges set out against
Noticee Nos. 1 and 2 does not stand and therefore the SCN deserves to be

quashed.
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d. Submissions in respect of Allegation (B) relating to non-adherence with SOP

while appointing employees:

The SCN alleges that while appointing Noticee no. 3, Mr. Saket Bhansali as the
head of new initiative and Mr. Sushil Limbulkar as the Vice President-Technology,
the internal policy requirement(s) of screening, interview, and discussion with the
functional head were not followed by Noticee No. 2. It is therefore alleged that
Noticee No. 2 has failed in adhering to the internal policy and therefore, violated
the provisions of Clause 4(a), 4(b), 5(b) and 5(f) of the Code of Conduct as
provided in Part A of Schedule Il read with Regulation 26(1) of the SECC
Regulations and Clauses 1(a), (b), 3(c), 3l and 3(f) of Code of Ethics as provided
in Part B of Schedule Il read with Regulation 26(2) of the SECC Regulations.

In this respect, it is submitted that:

i. Internal policy requirements were complied with for the appointment of
employees:
(a) Noticee No. 2 had just joined the Exchange on March 12, 2020 and had

taken charge of her responsibilities. When Noticee No. 2 took charge on

March 12, 2020, she observed that there was no head of the department to
handle the HR functions and therefore decided to conduct screening and
place her recommendation before the MSE Board. It is pertinent to point out
that Noticee No. 2 was well within the power conferred to her in appointing
Noticee No. 3. In fact, the employment agreement between the Exchange
and Noticee No. 2 expressly grants her the power (and imposes a duty) to
appoint or employ persons for the Exchange’s transactions and managing
its affairs. It is submitted that, as required, all appointments with respect to
KMPs were done only after obtaining approval from the NRC and the MSE
Board. Rather in the case of appointment of Noticee No. 3, an MSE Board-
appointed committee interviewed him and did not observe the need to review
more candidates. Relevant extracts of the powers and duties conferred
upon Noticee No. 2 as per the provisions of the agreement is reproduced
below:

“1. Subject to the superintendence, control and direction of the Board of
Directors of the Company (hereinafter called the "Board"), the Managing

Director & CEO shall have the general conduct and management of the
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whole of business and affairs of the Company except in the matters which
may be specifically required to be done by the Board either by the
Companies Act, 2013, Rules or by the Articles of Association of the
Company. Managing Director & CEO shall also exercise and perform
such powers and duties as the Board may from time to time determine
and shall also do and perform all other acts and things which in the
ordinary course of business she may consider necessary or proper or
in the interest of the Company and in particular but without in any way
restricting the general powers and authorities hereinbefore conferred
on her. The Managing Director & CEO shall in particular have the following
powers on behalf of the Company, namely:

(...

@i)....

(iii)....

(iv)....

(v) To _appoint or employ for the company’s transactions and

management of affairs and from time to time to discharge or

remove or suspend or re-appoint and re-employ or replace

managers, officers, clerks, workmen, employees and other

members of the staff of the company, bankers, all kinds of agents,

consultants, employees on contract, brokers, advocates, barristers,
solicitors, pleaders, lawyers, mechanics, engineers, merchants, retail
and wholesale commission dealers, technicians and experts with

such powers and duties and upon such terms as to duration of

employment, remuneration or otherwise as the Managing
Director & CEO may deem fit. The MD & CEO shall keep the Board

of Directors informed about the appointment and removal of the

key managerial personnel.”

(b)  Further, with respect to the allegation of non-adherence to the SOP while
appointing Mr. Sushil Limbulkar, it is denied that there was any contravention
of the internal policy. This allegation has been levelled on the basis that the
internal requirement of discussion with the functional head was not complied
with. It is submitted that Mr. Sushil Limbulkar was being considered for the

position of Vice President Exchange Technology Projects, not as Head -IT
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or Chief Technology Officer. It is pertinent to point out that exchange
technology projects functional area was a separate and distinct division from
the Technology/IT division. In fact, the exchange technology projects
division was being constituted as per the decision of the SCOT meeting
dated September 28, 2020, to restructure the technology division and put in
place a team for implementation of the new matching engine. Since a new
division was being created, the functional head was the MD & CEO, Noticee
No. 2. Accordingly, approval was sought from the MD & CEO, i.e., Noticee
No. 2 and Mr. Sushil Limbulkar was appointed as Vice President Exchange
Technology Projects. Even as per the appointment letter of Mr. Sushil
Limbulkar, he was reporting directly to the MD & CEO. A copy of the relevant
extracts of the minutes of the SCOT meeting dated September 28, 2020, is
annexed hereto and marked as “Annexure - F”.

(c) Without prejudice to the above, it is submitted that at the relevant time the
functional head of IT was Noticee No. 6 against whom investigation was
being carried out for non-adherence to the internal SOP while awarding big
ticket contracts and bad conduct. Thus, it cannot be SEBI’s case that
approval of a person who has himself failed to comply with his duty and is of
questionable conduct, is mandatory for appointing other officials. It is
submitted that in view of the aforementioned peculiar situation and
circumstances, during the appointment of Noticee No. 3 and Mr. Sushil
Limbulkar, Noticee No. 2 acted within the scope of powers conferred on her
and there has been no contravention of the internal policy. Therefore, it
cannot be alleged that Noticee No. 2 is in violation of any prescription of law.

il. Noticee No. 2 operated well within the scope of her powers as the MD &
CEO of the Exchange:
(@) Itis reiterated that Noticee No. 2 has acted well within her power. Further,

with regards to the internal policy on recruitment, the requirement is that HR
should aim at shortlisting and sending at least 3 matching candidates for
interview which shows that the said requirement is not mandatory in nature.
It is humbly submitted that the primary intention for interviewing a larger
number of candidates is to maximize closure of any particular requirement
and thus having a better conversion ratio. A bare perusal of the language of

clause 1.5.8 shows that there is no restriction on identifying and interviewing
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a single candidate and thereafter employing him. The relevant extract of the
internal recruitment policy is reproduced below:
“1.5.8 Conversion Ratio

For each vacancy HR should offer maximize closure of any particular

requirement by aiming at shortlisting & sending across at least 3
matching candidates for interview...”

(Emphasis supplied)

iii. There was no HR Head in the Exchange at the relevant period which could

aim at shortlisting and sending across at least 3 matching candidates:

(a) Itis noteworthy to mention that at the relevant time there was no HR Head
in the organization and the appointment was being made for the same
position. Further, given that Noticee No. 2 had joined only in March 2020
and there was a vacuum in the position of HR at the relevant time, taking
into consideration the best interest of the Exchange, Noticee No. 2
performed the duties cast upon her in appointing Noticee No. 3 to ensure
that the HR activities of the Exchange do not suffer from lack of leadership.

V. The appointment was in compliance with provisions of the SECC

Regulations:
(@) Given that the appointment of the aforesaid employees was not in

contravention of the internal policies as set out above, and given that the
appointment is in compliance with the SECC Regulations, requisite
approvals wherever necessary had also been taken and accordingly the

aforesaid allegation cannot be sustained.

In view of the above, allegation (B) in the SCN, levelled against Noticee No. 2 does
not survive.

e. Submissions in respect of Allegation (F) relating to review of reasons of

termination/ resignation of Noticee Nos. 5 and 6:

The SCN alleges that Noticee Nos. 2 and 3 granted clean chit and accepted the
resignation of Noticee Nos. 5 and 6 despites being aware of the outcome of
irregularities committed by them. Accordingly, per the SCN, Noticee No. 2 has
violated the provisions of a) Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct
as provided in Part-A of Schedule Il read with Regulation 26(1) of the SECC
Regulations; and b) Clauses 1(a), 1(c), 3(c) (e) of Code of Ethics as provided in
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Part B of Schedule Il read with Regulation 26(2) of the SECC Regulation. Further,
the SCN also alleged that Noticee No. 3 is in violation of the provisions of Clauses
1(a), 1(c), 3(c) and 3(e) of Code of Ethics as provided in Part-B of Schedule 11
read with Regulation 26(2) of the SECC Regulations.

In this respect, it is at the outset clarified that Noticee Nos. 2 and 3 have not given
clean chit to Noticee Nos. 5 and 6.
Besides, the following submissions are made:

i. Action was initiated against Noticee Nos. 5 and 6:

(@) It was only after the appointment of Noticee Nos. 2 and 3 that irregularities
in the functioning of Noticee Nos. 5 and 6 came to light and they were
brought to book.

(b) As soon as the MD& CEO became aware of the irregularities about the
uTrade from the management committee meetings held on March 16, 2020,
and March 27, 2020, the MD & CEO set up an investigation team comprising
of Mr. Ramesh PK -Chief Regulatory Officer (CRO) & Compliance Officer,
Ms. Manisha Thakur - Company Secretary & Head Legal besides Noticee
Nos. 2 and 3 to investigate into the matter. A detailed report was prepared
by the investigation team and placed before the members of the MSE Board.
The copy of the Investigation Report is annexed and marked hereto as
‘Annexure-G”.

(c) Abare perusal of the events as listed in the Investigation Report reveals that
alleged irregularities relates back to 2018 and continued till February 2020
that is a time period prior to the appointment of Noticee 2 and 3. It is only
after in March 2020, when Noticee No. 2 joined the Exchange, she halted
further payments toward the uTrade contracts and carried out a detailed
investigation on the irregularities.

(d) Noticee No. 2 also suggested to the then Chairman that a third-party
investigation should be carried out in the matter. Thereafter, the MSE Board
advised the appointment of external expert(s), namely, Prof. Om Damani
from [IT Bombay, and Internal Auditor, M/s. M.M. Nissim & Co. to
review/examine the Investigation report on uTrade. However, in the
meanwhile Noticee Nos. 5 and 6 submitted their resignation. Given their

continuation could have been detrimental to the Exchange, the management
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accepted the resignation. Such resignation was noted by the NRC and the
MSE Board.

(e) Itis pertinent to reiterate that it was Noticee No. 2 who brought to light the
mismanagement in uTrade contracts. Thereafter, SEBI vide its letter dated
January 11, 2021 advised the Exchange to constitute a PID Committee in
order to examine the veracity of allegations in connection with uTrade
contracts. In line with SEBI’s advice, a PID Committee was constituted. The
PID Committee in its meeting held on February 6, 2021, carried out a
detailed discussion on the matters enumerated in the SEBI’s letter dated
January 11, 2021. After perusing the material placed before them, the PID
Committee expressed deep concern and displeasure over the manner in
which uTrade contracts were handled. The PID Committee noted that the
actions already undertaken by the management and recommended the
following qua the authorised team which includes Noticee No. 5 and 6:

i. suitable actions be taken against the authorised team in line with the HR
policy; and

ii. in the case of Mr. Balu Nair, since he was not an employee, a letter be
issued to him with a copy to the board of Metropolitan Clearing
Corporation of India Limited

The said recommendation was accepted by the MSE Board in its meeting

dated March 2, 2021. Copy of the certified true copy of the extracts of the

minutes of the meeting on the MSE Board dated March 2, 2021 is annexed

and marked hereto as “Annexure - H”.

() Infact, itis also relevant to point out that in its meeting dated June 23, 2020,
and August 21, 2020, the MSE Board enquired with the management the
status of the relieving letters and final settlement of Noticee Nos. 5 and 6. It
was informed to the Board that until the completion of the review by the
internal auditor, the actions recommended by the management in the
investigation report on uTrade and associated persons were kept on hold,
including the issuance of relieving letter and disbursement of final settlement
amount to Noticee No. 5. Therefore, it is clear that the management released
the full and final settlement after completion of the investigation despite the
decision of the NRC and the MSE Board to release the same in April 2020.
The copy of the circular resolution passed by NRC on April 16, 2020 and by
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the MSE board on April 21, 2020 and the certified true copy of the relevant
extracts of the minutes of the MSE Board dated June 23, 2020, and August
21, 2020 is annexed and marked hereto as “Annexure — | Colly”.

ii. No Deduction of amounts from full and final settlement of the dues to

Noticee Nos. 5 and 6:

(a) After the above investigations were completed, the management
recommended issuing of stern warning letters to Noticee No. 5 and 6 based
on the findings of the report, and also debarred them from being re-hired by
the Exchange in future. It was considered that the investigation revealed that
while there were procedural lapses, however, there was no observation on
the aforesaid persons having made any monetary/material gains.

(b)  Accordingly, it is humbly submitted that Noticee Nos. 2 and 3 have not
violated provisions of the Code of Conduct and Code of Ethics and
invocation of the aforesaid provisions is incorrect.

In view of the above, allegation (F) in the SCN, levelled against Noticee Nos. 2

and 3 does not survive.

D. Prayer

13. In light of the submissions made hereinabove, it is clear that the charges set out in the
SCN do not survive. It is thus prayed that the SCN be revoked, and no penalty under
Section 15A or Section 15HB of the SEBI Act or Section 23A or Section 23H of the
SCRA be imposed on Noticee Nos. 1, 2 and 3, as a consequence of the alleged violation.
In this connection, is notable that the Supreme Court of India in, Hindustan Steel Ltd.
v. State of Orissa (1969 (2) SCC 627), pronounced as follows:

“Under the Act penalty may be imposed for failure to register as a dealer-Section 9(1)
read with Section 25(1)(a) of the Act. But the liability to pay penalty does not arise
merely upon proof of default in registering as a dealer. An order imposing penalty for
failure to carry out a statutory obligation is the result of a quasi-criminal proceeding,
and penalty will not ordinarily be imposed unless the party obliged either acted
deliberately in defiance of law or was guilty of conduct contumacious or dishonest, or
acted in conscious disregard of its obligation. Penalty will not also be imposed merely
because it is lawful to do so. Whether penalty should be imposed for failure to
perform a statutory obligation is a matter of discretion of the authority to be

exercised judicially and on a consideration of all the relevant circumstances.
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14.

15.

Even if a minimum penalty is prescribed, the authority competent to impose the penalty
will be justified in refusing to impose penalty, when there is a technical or venial breach
of the provisions of the Act or where the breach flows from a bona fide belief that the
offender is not liable to act in the manner prescribed by the statute. Those in charge of
the affairs of the Company in failing to register the Company as a dealer acted in the
honest and genuine belief that the Company was not a dealer. Granting that they erred,

no case for imposing penalty was made out.”

It is also submitted that the doctrine of doubtful penalisation is squarely applicable to the
present case in light of the submissions made above and therefore no penalty be
imposed against Noticee Nos. 1, 2 and 3. Reference is drawn to the decision of the
Hon’ble Supreme Court in the case of SEBI v. Sunil Krishna Khaitan (Civil Appeal No.
8249 OF 2013), the relevant extracts of which is reproduced below:

“...We also feel that the principle of doubtful penalisation would be applicable in the
present case. Way back in 1955, this Court in Tolaram Relumal and Another v. State of
Bombay had held that it is a well settled rule of construction of penal statutes that if two

views and reasonable constructions can be put on a provision, the court must lean in

favour of construction which exempts the subject from penalty rather than one which

imposes penalty......... Reference was thereafter made to Francis Bennion’s Statutory

Interpretation which observes that the principle of doubtful penalisation, often limited to
criminal statutes, in fact, extends to any form of detriment. The jurist has opined that it
is a principle of legal policy that a person should not be penalised except under clear

b

law.

From the submissions made above, it is evidently clear that there have been no
violations committed by Noticee Nos. 1, 2 and 3 as is alleged or otherwise and therefore
the proceedings initiated via the SCN should be disposed of and set aside. It is humbly
submitted that due consideration has to be given to the fact that the management of the
Exchange has changed significantly, and the actions undertaken by the new
management, under the guidance of the MSE Board, were undertaken with the best
intentions and with a view to protect the Exchange as an institution. A bare perusal of
the facts and figure given in Table-l and Table-Il shows that there has been significant
enhancement in the business of the Exchange. In fact, on account of the painstaking

efforts taken by Noticee Nos. 2 and 3, the Exchange has been able to reach an all-time
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high in the past six years. Any adverse order at this stage of growth, primarily basis the

actions of the previous management, would severely stunt the functioning and the

growth of the Exchange and would be unfair and unjust to Noticee no. 1, 2 and 3.

16. Thus, it is prayed that no penalty should be imposed on Noticee Nos. 1, 2 and 3 as a

result of the alleged violations in relation to charges levelled against them in the SCN,

which does not survive in light of the above submission and therefore the matter ought

to be closed, without any direction against Noticee Nos. 1, 2 and 3.

10. AR of Noticees vide email dated July 20, 2023, submitted following additional submission.

a) The business volumes of Noticee No. 1 have further increased since October 2022.

The below-mentioned facts and figures clearly indicate the upward trajectory in

Noticee No.1’s performance:

Table 5
Business Volumes

Particulars FY 2018-19 FY 2019-20 FY 2020-21 FY 2021-22 | FY 2022-23

Annual 76,331 83,128 1,96,583 1,80,617 4,62,958

Volumes -

Crores

(Both

Sides)

Transaction 61,84,480 67,77,554 1,57,58,875 1,46,25,029 | 3,50,02,923

Charges

(INR)

Average 194 187 401 373 948

Daily

Trading

Volume

(Crores)

Table 6
Revenue, Expenses and Expenditures (INR Lakhs)

Particulars FY 2018-19 FY 2019-20 FY 2020-21 FY 2021-22 FY 2022-23
Total 1,295 1,575 1,881 1,415 2,984
Revenue
Total 6,030 4,910 4,311 3,764 4,770
Expenses
Loss for (4,743) (4,815 (2,430) (2,349) (2,997)
the year )
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b) Itis further evident that under the supervision of Noticee Nos. 2 and 3, the losses
of Noticee No. 1 have drastically reduced, and while its revenues have been
significantly increased. We humbly request you to consider these mitigating factors
in addition to the submissions made in the reply and exonerate our clients from the
proceedings initiated against them vide issuance of the Show Cause Notice dated
September 06, 2022

CONSIDERATION OF ISSUES, EVIDENCE AND FINDINGS

11. | have carefully perused the charges levelled against Noticees, replies/submissions filed
by Noticees and other documents/ evidence available on record. The issues that arise for

consideration in the present case are:

I. Whether Noticees have violated the provisions as mentioned in paragraph 3 of

the order?

II. Do the violations, if any, attract monetary penalty as applicable under Section
15A(b) of the SEBI Act read with Section 23A(a) of the SCRA, Section 15A(c)
of the SEBI Act read with Section 23A(b) of the SCRA and Section 15HB of the
SEBI Act read with Section 23H of the SCRA, as applicable to Noticees?

. If the answer to issue no. Il is in affirmative, then what should be the quantum

of monetary penalty?

12. Before proceeding to the merits of the matter, | find it pertinent to deal with the preliminary
objection raised by Noticees. Noticees in their common reply have contended that during
the inspection, complaints received by SEBI, the specific purpose inspection report and
letter from the Board of the Exchange to SEBI dated January 25, 2022 was not provided
to them. In this regard, | note that vide letter dated November 29, 2022, SEBI has provided
the Noticees with — a) Annexures to Forensic Audit Report; b) complaints received in the
matter of MSEIL; c) January 25, 2022 letter from MSEIL; and d) relevant portion of
examination note in the matter of MSEIL. | note that Noticees have not submitted any
further reply subsequent to receipt of the aforementioned documents. In view of the same,

I do not find any merit in the said contention raised by Noticees.
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13. Noticees in their common reply have contended that jurisdiction to examine an entity’s
compliance with accounting standards does not vest in SEBI, especially since there
already exists a specialised statutory authority to monitor and enforce the compliance with
accounting standards and auditing standards, viz. the National Financial Reporting
Authority (NFRA). Noticees have further contended that SEBI cannot proceed against the
MSEI for violation of provisions of the SECC Regulations / LODR Regulations, unless the
NFRA has conclusively determined non-compliance, if any, with AS-1 by the Exchange.
Noticees in their common reply have placed reliance on the judgement of Hon'ble
Supreme Court in the matter of Arun Kumar and Others vs. Union of India and Others
[(2007) 1 SCC 732]. In this regard, it is pertinent to refer the Regulation 33(1) of SCRR
Regulations and Regulation 4(1) of LODR Regulations.

SECC Regulations

Disclosure and corporate governance norms
33.(1) The disclosure requirements and corporate governance norms as specified for listed
companies shall mutatis mutandis apply to a recognised stock exchange and a recognised

clearing corporation.

Regulation 4(1) of LODR Regulations

Principles governing disclosures and obligations.

4.(1) The listed entity which has listed securities shall make disclosures and abide by its
obligations under these regulations, in accordance with the following principles:

(a) Information shall be prepared and disclosed in accordance with applicable standards

of accounting and financial disclosure.

(b) The listed entity shall implement the prescribed accounting standards in letter and spirit

in the preparation of financial statements taking into consideration the interest of all
stakeholders and shall also ensure that the annual audit is conducted by an independent,
competent and qualified auditor.

(c) The listed entity shall refrain from misrepresentation and ensure that the information
provided to recognised stock exchange(s) and investors is not misleading.

(d) The listed entity shall provide adequate and timely information to recognised stock

exchange(s) and investors.
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(e) The listed entity shall ensure that disseminations made under provisions of these
regulations and circulars made thereunder, are adequate, accurate, explicit, timely and
presented in a simple language.

(f) Channels for disseminating information shall provide for equal, timely and cost efficient
access to relevant information by investors.

(g) The listed entity shall abide by all the provisions of the applicable laws including the
securities laws and also such other guidelines as may be issued from time to time by the
Board and the recognised stock exchange(s) in this regard and as may be applicable.

(h) The listed entity shall make the specified disclosures and follow its obligations in letter
and spirit taking into consideration the interest of all stakeholders.

() Filings, reports, statements, documents and information which are event based or are
filed periodically shall contain relevant information.

(j) Periodic filings, reports, statements, documents and information reports shall contain
information that shall enable investors to track the performance of a listed entity over
regular intervals of time and shall provide sufficient information to enable investors to

assess the current status of a listed entity

14.1 note that, in terms of Regulation 33(1) of the SECC Regulations, the disclosure
requirements and corporate governance norms apply upon a recognised stock exchange
similar to a listed company. Further, in terms of Regulation 4(1) of LODR Regulations, a
listed entity is required to prepare and disclose Information in accordance with applicable
standards of accounting and financial disclosure. Also, a listed entity has to implement the
prescribed accounting standards in letter and spirit in the preparation of financial
statements taking into consideration the interest of all stakeholders. Accordingly,
Regulation 4(1) of LODR Regulations is applicable to the recognised stock exchange. In
this regard, | place reliance on the judgement of Hon’ble SAT in the matter of Oasis
Securities Limited v/s. SEBI, dated March 17,2019, wherein Hon’ble SAT has held that,

“As regards the contentions relating to non-compliance of accounting standards that it is
not the mandate of SEBI cannot be accepted given the language of Clause 50 of the
Listing Agreement which reads as follows: -

‘the company will mandatorily comply with all the Accounting Standards issued by

Institute of Chartered Accountants of India (ICAl) from time to time”.

It is to be reiterated that the Listing Agreement is the result of Section 21 of SCRA

which reads as follows: -
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“21. Conditions for Listing. -Where securities are listed on the application of any
person in any recognized stock exchange, such person shall comply with the
conditions of the listing agreement with that stock exchange”.

16. From a reading of Section 21 of the SCRA as above which states that “such person

shall comply with the conditions of the listing agreement” and the language of Clause

50 of the Listing Agreement that ‘the company will mandatorily comply with the

accounting standards issued by ICAI”, we do not find any merit in the appellants’

submission that SEBI does not have any mandate / jurisdiction on ensuring that

accounting standards are followed in compliance with the listing obligations.”

15. Thus, placing reliance on the aforesaid judgement of Hon’ble SAT, as well as provision of
Regulation 4(1) of LODR Regulations and Regulation 33 of SECC Regulations, Noticee 1
which is a recognized stock exchange, is bound to prepare its financial statement in terms

of prescribed accounting standards, and there exists no ambiguity in this regard.

16. The Noticee No. 1 in its submission has challenged the jurisdiction of SEBI with regard to
examination of compliance with accounting standards, considering the existence of a
specialised statutory authority National Financial Reporting Authority (“NFRA”) to monitor
and enforce the compliance with accounting standards and auditing standards.
Accordingly, as per the Noticee No. 1 SEBI cannot proceed against the Exchange for
violation of provisions of the SECC Regulations / LODR Regulations, unless the NFRA
has conclusively determined non-compliance, if any, with AS-1 by the Exchange. | note
that in this case SEBI is not stepping into the shoes of NFRA for determining the non-
compliance with AS-1 by the exchange, instead SEBI is placing its reliance upon the report
prepared by a reputed forensic accounting expert, in this case EY and as per the said
report the “Auditors” of the Noticee No. 1 have expressed qualified opinion on preparation
of the books of accounts on going concern basis. Further, if non-compliance or non-
adherence with a particular standard of accounting and financial disclosure is going to
have impact on functioning and operation of the stock exchange or may adversely affect
the interest of any stakeholders, in that case SEBI has every right to look into such issues
and violations pertaining to such issues considering consequential impact on stakeholders
and securities market. In this regard, | place reliance on the judgement of NFRA dated
March 29, 2023, passed under Section 132 of the Companies Act, 2013 and NFRA Rules,
2018 in respect of complaint made by Brigadier Vivek Chhatre against Mahindra Holidays
Resorts India Limited (MHRIL), wherein it was held that:
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B The SEBI (Listing Obligations and Disclosure Requirements) Regulations 2015,
(LODR hereatfter), require the listed companies like MHRIL to prepare and disclose
information in accordance with applicable standards of accounting and financial
disclosure. The relevant accounting standards, known as Indian Accounting Standards or
Ind AS, have been notified by the Central Government in 2015. All listed companies

including MHRIL are required by law to follow the Ind AS in preparing their accounts....

29 ... In the present context, it is desirable for the CODM of MHRIL to take note of the
international developments and practices and also adopt a proactive stance in its
disclosures, taking a cue also from the SEBI LODR that expects the entities to follow the

disclosure norms in letter and spirit....

17. In view of the above and the placing reliance on the aforesaid order of NFRA the contention
raised by Noticee 1 is not valid. The judgement of Arun Kumar and Others v. Union of India
and Others [(2007) 1 SCC 732], as referred by Noticee 1 is factually distinguished from

the present case.

18. Having dealt with the preliminary objections, | now proceed to deal with the matter on
merits. Before proceeding to examine the matter, | find it pertinent to reproduce the
provisions of the LODR Regulations, the SECC Regulations, the SCRR and Code of
Conduct and Code of Ethics as provided in Part-A and Part B of Schedule Il of the SECC

Regulations, which read as under:

SECC Regulations

Definitions

2.(1) In these regulations, unless the context otherwise requires, the terms defined herein
shall bear the meanings assigned to them below, and their cognate expressions shall be
construed accordingly, -

() "key management personnel" includes a person serving as head of any department or
in such senior executive position that stands higher in hierarchy to the head(s) of the
department(s) in the recognised stock exchange or the recognised clearing corporation,
or any person who directly reports to chief executive officer or to the director on the

governing board of the recognised stock exchange or recognised clearing corporation, or
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any person up to two levels below the chief executive officer or managing director, or any

other person as may be identified by its Nomination and Remuneration Committee;

Code of Conduct for directors and key management personnel

26.(1) Every director of a recognised stock exchange and a recognised clearing
corporation shall abide by the Code of Conduct specified under Part- A of Schedule- 1l of
these regulations.

(2) Every director and key management personnel of a recognised stock exchange and a
recognised clearing corporation shall abide by the Code of Ethics specified under Part B

of Schedule- Il of these regulations.

Compensation and tenure of key management personnel

27. (2) The Nomination and Remuneration Committee shall determine the compensation
of key management personnel in terms of a compensation policy.

(3) The compensation policy shall be in accordance with the norms for compensation
policy specified under PART — | of Schedule — Il of these regulations.

(5) The compensation given to the key management personnel shall be disclosed in the
report of the recognised stock exchange or recognised clearing corporation under section
134 of the Companies Act, 2013.

Disclosure and corporate governance norms
33.(1) The disclosure requirements and corporate governance norms as specified for listed
companies shall mutatis mutandis apply to a recognised stock exchange and a recognised

clearing corporation.

Maintenance of books of accounts and records
40.(1) Every recognised stock exchange shall maintain and preserve the books of account

and documents as per rule 14 of the rules.

LODR Regulations, 2015

Principles governing disclosures and obligations.

4.(1) The listed entity which has listed securities shall make disclosures and abide by its
obligations under these regulations, in accordance with the following principles:

(a) Information shall be prepared and disclosed in accordance with applicable standards

of accounting and financial disclosure.
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(b) The listed entity shall implement the prescribed accounting standards in letter and spirit
in the preparation of financial statements taking into consideration the interest of all
stakeholders and shall also ensure that the annual audit is conducted by an independent,
competent and qualified auditor.

(c) The listed entity shall refrain from misrepresentation and ensure that the information
provided to recognised stock exchange(s) and investors is not misleading.

(d) The listed entity shall provide adequate and timely information to recognised stock
exchange(s) and investors.

(e) The listed entity shall ensure that disseminations made under provisions of these
regulations and circulars made thereunder, are adequate, accurate, explicit, timely and
presented in a simple language.

(f) Channels for disseminating information shall provide for equal, timely and cost efficient
access to relevant information by investors.

(9) The listed entity shall abide by all the provisions of the applicable laws including the
securities laws and also such other guidelines as may be issued from time to time by the
Board and the recognised stock exchange(s) in this regard and as may be applicable.

(h) The listed entity shall make the specified disclosures and follow its obligations in letter
and spirit taking into consideration the interest of all stakeholders.

(i) Filings, reports, statements, documents and information which are event based or are
filed periodically shall contain relevant information.

() Periodic filings, reports, statements, documents and information reports shall contain
information that shall enable investors to track the performance of a listed entity over
regular intervals of time and shall provide sufficient information to enable investors to

assess the current status of a listed entity.

SCRR

Books of account and other documents to be maintained and preserved by every
recognised stock exchange.

14. Every recognised stock exchange shall maintain and preserve the following books of
account and documents for a period of five years:

(1) Minute books of the meetings of—

(a) members;

(b) governing body;

(c) any standing committee or committees of the governing body or of the general body of

members.
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(2) Register of members showing their full names and addresses. Where any member of
the stock exchange is a firm, full names and addresses of all partners shall be shown.

(3) Register of authorised clerks.

(4) Register of remisiers of authorised assistants.

(5) Record of security deposits.

(6) Margin deposits book.

(7) Ledgers.

(8) Journals.

(9) Cash book.

(10) Bank pass-book.

SCHEDULE - Il PART - A
[See regulation 26(1)]
SECC Regulations
Code of conduct for the directors on the governing board
4. Regulatory compliances.
Every director of the recognised stock exchange and recognised clearing corporation shall—

(a) ensure that the recognised stock exchange or recognised clearing corporation abides by
all the applicable provisions of the Securities and Exchange Board of India Act, 1992,
Securities Contracts (Regulation) Act, 1956, the Depositories Act, 1996, rules and
regulations framed thereunder and the circulars, directions issued by the Board from time to
time;

(b)ensure compliance at all levels so that the regulatory system does not suffer any

breaches;

5. General responsibility.

Every director of the recognised stock exchange and recognised clearing corporation shall—

(b) endeavour to analyse and administer the recognised stock exchange or recognised
clearing corporation issues with professional competence, fairness, impartiality, efficiency
and effectiveness;

(e) maintain the highest standards of personal integrity, truthfulness, honesty and fortitude
in discharge of their duties in order to inspire public confidence and shall not engage in acts

discreditable to their responsibilities;
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(f) perform their duties in an independent and objective manner and avoid activities that may

impair, or may appear to impair, their independence or objectivity or official duties;

SCHEDULE - Il PART -B
[See regulation 26(2)]
SECC Regulations,
Code of Ethics for directors and key management personnel of stock exchanges or

clearing corporations

The 'Code of Ethics' for directors and key management personnel of the recognised stock
exchanges or recognised clearing corporations, is aimed at improving the professional and
ethical standards in the functioning of recognised stock exchanges or recognised clearing
corporations thereby creating better investor confidence in the integrity of the securities

market.

1. Objectives and underlying principles.

The Code of Ethics for directors and key management personnel of the recognised stock
exchange or recognised clearing corporation seeks to establish a minimum level of business/
professional ethics to be followed by these directors and key management personnel,
towards establishing a fair and transparent marketplace. The Code of Ethics is based on the

following fundamental principles:

(a) Fairness and transparency in dealing with matters relating to the stock exchange or
clearing corporation and the investors.

(b) Compliance with all laws/ rules/ regulations laid down by regulatory agencies/
recognised stock exchange/ recognised clearing corporation.

(c) Exercising due diligence in the performance of duties.

3. General standards.

(b) Directors and key management personnel, in the conduct of their business shall
observe high standards of commercial honour and just and equitable principles of trade.

(c) The conduct of directors and key management personnel in business life should be
exemplary which will set a standard for other members of the recognised stock exchange or
recognised clearing corporation.

(d) Directors and key management personnel shall not use their position to give/get
favours to/from the executive or administrative staff of the stock exchange or clearing
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corporation, technology or service providers and vendors of the recognised stock exchange
or recognized clearing corporation, or any listed company at the recognised stock exchange.
(e) Directors and key management personnel shall not commit any act which will put the
reputation of the recognised stock exchange or recognised clearing corporation, in jeopardy.
(f) Directors, committee members and key management personnel of the recognised stock
exchange or recognised clearing corporation, should comply with the provisions of all
applicable law to the securities market.

Indian Accounting Standard (Ind AS) 1

Going concern

25. When preparing financial statements, management shall make an assessment of an
entity’s ability to continue as a going concern. An entity shall prepare financial statements on
a going concern basis unless management either intends to liquidate the entity or to cease
trading, or has no realistic alternative but to do so. When management is aware, in making
its assessment, of material uncertainties related to events or conditions that may cast
significant doubt upon the entity’s ability to continue as a going concern, the entity shall
disclose those uncertainties. When an entity does not prepare financial statements on a
going concern basis, it shall disclose that fact, together with the basis on which it prepared
the financial statements and the reason why the entity is not regarded as a going concern.
26. In assessing whether the going concern assumption is appropriate, management takes
into account all available information about the future, which is at least, but is not limited to,
twelve months from the end of the reporting period. The degree of consideration depends on
the facts in each case. When an entity has a history of profitable operations and ready access
to financial resources, the entity may reach a conclusion that the going concern basis of
accounting is appropriate without detailed analysis. In other cases, management may need
to consider a wide range of factors relating to current and expected profitability, debt
repayment schedules and potential sources of replacement financing before it can satisfy

itself that the going concern basis is appropriate.

19. Issue I: Whether:
a) Noticee 1 has violated:
» Regulation 33(1) of the SECC Regulations, read-with Regulation 4(1) of
SEBI LODR Regulations and Clause 25-26 of Indian Accounting Standard
1?
» Regulation 40 (1) of SECC Regulations, read with Rule 14 of SCRR?
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20.

21.

> Regulation 2(j) read with Regulations 27 (2), 27 (3) and 27 (5) of SECC
Regulations?

b) Noticee 2 has violated:

» Clauses 4(a), 4(b), 5(b) and 5(f) of Code of Conduct provided in Part-A of
Schedule 1l read with Regulation 26(1) of the SECC Regulations, and
Clauses 1(a), 1(b), 1(c), 3 (c), 3(e) and 3(f) of Code of Ethics as provided
in Part-B of Schedule Il read with Regulation 26(2) of the SECC
Regulations?

» Regulation 2(j) read with Regulations 27(2), 27(3) and 27(5) of the SECC
Regulations, and Clauses 4(a), (b), 5 (b), 5(e), and 5(f) of Code of Conduct
provided in Part-A of Schedule Il read with Regulation 26(1) of the SECC
Regulations, and Clauses 1(a), 1(b), 1(c), 3 (c), 3(d), 3(e) and 3(f) of Code
of Ethics provided in Part-B of Schedule Il read with Regulation 26(2) of
the SECC Regulations?

» Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct provided in Part-A of
Schedule 1l read with Regulation 26(1) of the SECC Regulations, and
Clauses 1(a), 1(c), 3 (c) and 3(e) of Code of Ethics provided in Part-B of
Schedule Il read with Regulation 26(2) of SECC Regulations?

c) Noticee 3 has violated Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics
provided in Part-B of Schedule Il read with Regulation 26(2) of the SECC

Regulations?

It has been alleged in the SCN that considering the findings in FAR, Auditors’ Qualifications
in Noticee 1 Audit report and letter dated January 25, 2022, sent by Noticee’s1 Board
highlighting the concern over Noticee 1 future prospect ,Noticee 1 failed to provide
necessary projection in terms of Indian Accounting Standard 1, and therefore, Noticee 1
has violated the provisions of the Regulation 33 (1) of the SECC Regulations read with
Regulation 4(1) of the LODR Regulations and Clause 25-26 of Indian Accounting Standard
1.

| note from FAR, that Statutory Auditor of Noticee 1 has made qualifications in Statutory
Auditor’'s Report for the Financial Years 2019-20 and 2020-21 -“Auditor is unable to
comment on the preparation of accounts on going concern basis and not making
provisions for impairment of GST Credit and MAT Credit Entitlement along with other

adjustments, if any, that will be arising if accounts are not prepared on going concern
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basis.” The Statutory Auditor of Noticee 1 had stated following reasons for making such

gualification remarks in its audit report:

» Preparation of financial statements on going concern basis despite of incurring

significant losses in current and preceding periods

YV V V VYV

Business volumes are not sufficient

No clarity on increasing revenue and making profits

Non-achievement of projected revenues

Consideration of GST Credit (INR4171 Lakh in FY 2019-20 and INR 4328 lakhs in

FY 2020-21) and MAT Credit Entitlement (INR186 Lakh in FY 2019-20 and
FY2020-21) as recoverable treating the company as going concern.

22. Noticee 1 in its reply has contended that MSEI financial reports have been prepared in

compliance with AS-1. In terms of AS-1, going concern is a fundamental accounting

assumption and only if this assumption is not followed, a specific disclosure against the

same is required. Noticee 1 has provided the statutory auditor with the plans and various

other steps taken/ being taken by them in this regard, forming the basis of such assumption

in September 2021. Under such circumstances, an absence of financial projections to

support the going concern assumption in the management’s representation is not a

violation of the AS-1. In this regard, | note that allegation levelled against Noticeel is w.r.t.

violation of Indian Accounting Standard-1 which is broader than AS-1. With respect to

Going Concern, Ind AS 1 prescribes as follows:

>

For preparation of financial statements, management shall assess an entity's
ability to continue as a going concern.

Financial statements shall be prepared on a going concern basis unless
management either intends to liquidate the entity or to cease trading or has no
realistic alternative but to do so

However, in cases, where an entity does not have a history of profitable
operations and ready access to financial resources,

management may need to consider a wide range of factors relating to current
and expected profitability, debt repayment schedules and potential sources of
replacement financing before it can satisfy itself that the going concern basis is

appropriate.

23. In accordance with the requirements LODR Regulations as well as Indian Accounting

Standard-1 as quoted above, management representations provided to Statutory Auditor
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24.

25.

for FY 2019-20 does not contain any financial projections with respect to future funding,
revenue, costs etc. Though Noticee 1 vide its email dated July 20, 2023 has stated that
there is a reduction in losses, as compared to previous years, | find that Noticee 1 is still
incurring losses and in line with letter dated January 25, 2022 submitted by Noticee 1 to
SEBI on Noticee 1’s future prospects to close and/ or merge with some other exchange.
Further, in the said letter, it has been mentioned that Noticee 1 subsidiary has no viable
plan and also has no incentive to improve performance, trading volumes of Noticee 1 have
declined significantly from July 2021 and Noticee 1 does not have the required leadership
and managerial talent to turn it around and take it to the next level by significantly improving
business, and implementing new initiatives. | also note from the letter dated January 25,
2022, written by Chairman of Noticee 1 to SEBI that net worth of Noticee 1 has been
continuously eroding and if exchange’s net worth falls below Rs. 100 crores it needs to be
closed down. In view of the same, and in accordance with the qualifications made by
Auditor of Noticee 1, in its Audit Report, | find that Noticee 1 has not complied with the
Clause 25-26 of Indian Accounting Standard and therefore violated the provisions of
Regulation 33 (1) of the SECC Regulations read with Regulation 4(1) of the LODR

Regulations and Clause 25-26 of Indian Accounting Standard 1.

It has been alleged in the SCN that Noticee 1 failed to identify/ seek the exemption/
relaxation regarding KMPs and therefore, MSEI has violated the provisions of Regulation
2(1)(j) read with Regulations 27(2), 27(3) and 27(5) of the SECC Regulations. It has also
been alleged in the SCN that Noticee 2, has neither identified the 33 employees as KMPs
nor sought relaxation from SEBI for non-identification of such employees as KMPs, and
therefore, she has failed to comply with the applicable regulatory norms as well as
directions of SEBI and thus, she has violated the provisions of Regulation 2(1)(j) read with
Regulations 27(2), 27(3) and 27(5) of the SECC Regulations, Clauses 4(a), 4(b), 5(b),
5(e), and 5(f) of the Code of Conduct as provided in Part-A of Schedule Il read with
Regulation 26(1) of the SECC Regulations and Clauses 1(a), 1(b), 1(c), 3(c), 3(d), 3(e)
and 3(f) of Code of Ethics as provided in Part-B of Schedule Il read with Regulation 26(2)
of the SECC Regulations.

In this regard, before dealing with the contention raised by Noticees 1 and 2, it is pertinent

to refer the definition of KMP as provided in Regulation 2(1)(j) of SECC Regulations:

Adjudication Order in respect of Metropolitan Stock Exchange of India Limited, Ms. Latika Kundu and

Mr.

Saket Bhansali in the matter of Metropolitan Stock Exchange of India Limited Page 47 of 67



26.

27.

28.

Regulation 2(1)(j):"key management personnel" includes a person serving as head of any
department or in such senior executive position that stands higher in hierarchy to the
head(s) of the department(s) in the recognised stock exchange or the recognised clearing
corporation, or any person who directly reports to chief executive officer or to the director
on the governing board of the recognised stock exchange or recognised clearing
corporation, or any person up to two levels below the chief executive officer or managing
director, or any other person as may be identified by its Nomination and Remuneration

Committee;

Thus, as per the aforesaid definition of KMP, head of any department, Senior executive
position that stands higher in hierarchy to the head(s) of the department(s), any person
who directly reports to chief executive officer or to the director on the governing board, any
person up to two levels below the chief executive officer or managing director, any other
person as may be identified by its Nomination and Remuneration Committee, may be
considered as KMP of SECC Regulations.

W.r.t. not considering Mr. Ajit Singh as KMP, | note from the documents available on record
that Mr. Ajit Singh was working as Head of Department of Business Development
Department, a member of internal Managing Committee and Leadership Team and was
directly reporting to MD&CEOQO. Accordingly, as per the definition of Section 2(1)(j) of SECC
Regulations, Mr. Ajit Singh stands qualified as KMP. | also note that in SEBI's inspection
report of 2018-19, observation regarding exchange not complying with regulation 2(1)(j) of
SECC regulations was highlighted and Noticee 1 was advised to either identify KMPs in
compliance with Regulation 2(1)(j) of SECC Regulation or seek exemption/ relaxation from
SEBI. In response to which Noticee 1 has submitted that in the NRC meeting dated
February 12, 2020, it was decided to designate those employees as KMP who handled
the regulatory department or who were in decision making role/ capacity. | also note from
the documents available on record that, SEBI vide its letter dated July 09, 2020 addressed
to Noticee 2, inter- alia, advised Noticee 1 to either comply or seek exemption/ relaxation
form SEBI with respect to KMP and the said letter was also placed before the Board of

Noticee 1.

Noticees 1 and 2 in their reply to SCN stated that Mr. Ajit Singh was holding the designation
of Vice President and he was not employed as a KMP of the Exchange since his

appointment in April 2017 i.e. almost three (3) years prior to Noticee No. 2 joining the
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Exchange. Noticees 1 and 2 in their reply have further contended that Mr. Ajit Singh was
also well aware of this fact and the same has never been contested by him until his
services were terminated and Mr. Ajit Singh was neither heading the regulatory
department nor was in a decision-making role, he was not categorized as a KMP. In this
regard, | note that though Mr. Ajit Singh joined Noticee 1 from April 2017, the SECC
Regulations, became effective from October 03, 2018, i.e. much after joining of Mr. Ajit
Singh. I note that it is the responsibility of Noticees 1 and its MD& CEO to identify the KMP
in terms of SECC Regulations. | further note that as mentioned earlier in the order, during
the course of inspection in 2018-19, SEBI has advised Noticee 1 to identify KMP or seek
necessary exemption from SEBI, however, Noticee 1 failed to do so. Further, SEBI vide
its letter dated July 09, 2020 addressed to Noticee 2, inter- alia, advised Noticee 1 to either
comply or seek exemption/ relaxation from SEBI with respect to KMP and the said letter
was also placed before the Board of Noticee 1. However, at that time Noticees 1 and 2
had not raised any issue for not identifying Mr. Ajit Singh as KMP. Therefore, | do not find

any merit in the contention raised by Noticees 1 and 2.

29. 1 also note that in the comments/ATR submitted by Noticee 1 subsequent to receipt of
FAR, Noticee 1 had sought an explanation from Chief Risk Officer (“CRQO”) for explanation
for not complying with SEBI observation/ advice for identifying KMP and the Board of
Noticee 1 held the CRO responsible and has asked the MD&CEO to issue caution/ warning
letter to CRO.

30. I note that Noticees 1 and 2 in their common reply to SCN has contended that CRO of the
Exchange had thereafter vide its quarterly compliance reports, kept SEBI informed of the
steps being taken by it to align with the definition under SECC Regulation and vide the
compliance reports submitted on April 6, 2022, SEBI was informed that the NRC had
decided to continue with the already identified KMPs and in order to align with the
requirements of SECC Regulations, the structure of the organization was being modified.
Further, exemption/ relaxation was also sought by the CRO in the quarterly compliance
reports. | note that Noticees 1 and 2 have not provided any documents to show the steps
taken by them to comply with SEBI’s directions to comply with identification of KMP/
exemption from KMP requirements from July 09, 2020. | also note that on April 06, 2022,
i.e. after a gap of around 18 months, it was informed to SEBI that NRC had decided to
continue with the already identified KMPs and in order to align with the requirements of

SECC Regulations. Thus, the contention raised by the Noticee No. 1 and 2 are not tenable.
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31. Noticeel in its submission stated that SEBI had incorrectly invoked Regulation 27(2) to
(5), as the same was not applicable in the case. In this regard, it is pertinent to refer the
Regulation 27(2) to (5) of SECC Regulation

Regulation 27: Compensation and tenure of key management personnel

(1) ...

(2) The Nomination and Remuneration Committee shall determine the compensation of
key management personnel in terms of a compensation policy.

(3) The compensation policy shall be in accordance with the norms for compensation
policy specified under PART — | of Schedule — Il of these regulations.

(4) The compensation payable to the managing director shall be as approved by the
Board and the terms and conditions of the compensation of the managing director shall
not be changed without prior approval of the Board.

(5) The compensation given to the key management personnel shall be disclosed in the
report of the stock exchange or clearing corporation under section 134 of the
Companies Act, 2013....”

32. 1 note that, as Noticees 1 and 2 failed to identify KMP in terms of SECC Regulations,
therefore the provisions mentioned in Regulations 27(2), 27(3) and 27(5) of SECC
Regulations cannot be complied with. Accordingly, | find that submission made by Noticee
1 is devoid of any merits.

33.In view of the above, | find that Noticee 1 has violated Regulation 2(1)(j) read with
Regulations 27(2), 27(3) and 27(5) of the SECC Regulations and Noticee 2 has violated
Regulation 2(1)(j) read with Regulations 27(2), 27(3) and 27(5) of the SECC Regulations,
Clauses 4(a), 4(b), 5(b), 5(e), and 5(f) of the Code of Conduct as provided in Part-A of
Schedule Il read with Regulation 26(1) of the SECC Regulations and Clauses 1(a), 1(b),
1(c), 3(c), 3(d), 3(e) and 3(f) of Code of Ethics as provided in Part-B of Schedule Il read
with Regulation 26(2) of the SECC Regulations.

34. It has been alleged in the SCN that while appointing Mr. Saket Bhansali initially as Head-
New initiative, MSEIl's internal policy requirement on screening & interviewing other
candidates was not followed and while appointing Mr. Sushil Limbulkar as VP Technology
(non-KMP), MSEI's internal policy requirement on discussion with functional head was not
followed. Thus, Noticee 2 has violated Clauses 4(a), 4(b), 5(b) and 5(f) of Code of Conduct
as provided in Part-A of Schedule 1l read with Regulation 26(1) of the SECC Regulations
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and Clauses 1(a), 1(b), 1(c), 3 (c), 3(e) and 3(f) of Code of Ethics as provided in Part-B of
Schedule Il read with Regulation 26(2) of the SECC Regulations.

35. With regard to the appointment of Mr. Saket Bhansali i.e. Noticee 3, | note that in the FAR
it has been mentioned that the recommendation note to NRC was approved by P.K.
Ramesh and Ms. Latika Kundu. It was also mentioned in the FAR that the discussion
regarding such appointments were not made in the MANCOM meeting. Noticee 2 in her
reply submitted that she had joined the Exchange on March 12, 2020 and had taken
charge of her responsibilities. At that time there was no head of the department to handle
the HR functions and therefore, Noticee 2 decided to conduct screening and place her
recommendation before the MSEI Board and she had acted well within the power for
appointment of Noticee 3. Noticee 2 has further contended that the employment
agreement between the MSEI and Noticee 2 expressly grants her power to appoint or
employ persons for the Exchange transactions and managing its affairs. Noticee 2 has
provided relevant extracts of the powers and duties conferred to support her contention.
Noticee 2 has further contended that all appointments with respect to KMPs were done
only after obtaining approval from the NRC and the MSEI Board. Rather in the case of
appointment of Noticee No. 3, an MSE Board- appointed committee interviewed him and
did not observe the need to review more candidates. In this regard, | note that though
Noticee 2 has taken charge as MD& CEO from March 12, 2020, being a MD& CEO of
Noticee 1, she has to abide by the Rules and Regulations framed by the Competent
Authority including SEBI. Further, Noticee 1 has SOP, which is prescribed about the
recruitment process. | also note from the agreement executed between Noticee 1 and
Noticee 2 that, Noticee 2 has undertaken to abide by the Code of Ethics as stipulated by
the Regulations and as may be modified and amended by SEBI from time to time,
Company’s HR policies and general employment rules applicable only to the extent they
are not contradictory or conflicting with the provisions of applicable laws e.g. SEBI Act,
SCRA, Companies Act, 2013, SECC Regulations etc. Further, she has undertaken to
comply with various applicable rules, regulations, guidelines etc. issued by SEBI, from time
to time. Thus, the contention raised by Noticee 2 that employment agreement between
the MSEI and Noticee 2 expressly grants her power to appoint or employ persons for the
Exchange transactions and managing its affairs is not tenable. Further, | note that in the
FAR it has been mentioned that as per Circular Resolution dated 19 March 2020, which
was approved on 20 March 2020, the NRC recommended the appointment of Mr. Saket

Bhansali as Head- New Initiatives, which was a KMP position to the Board. Also, on
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perusal of the Board Minutes dated March 24, 2020, | note that only the name of Noticee
3 was circulated to the Board for his appointment as Head-New initiatives and
(Procurement, Human Resource, Corporate Communications & Administration). Thus, |
do not agree with the contention raised by Noticee 2 that all appointments with respect to
KMPs were done only after obtaining approval from the NRC and the MSEI Board. | also
note that in the comments/ ATR submitted by Noticee 1 to SEBI subsequent to receipt of
findings of FAR, Noticee 1 has submitted that she was not aware of the requirements as
stated in the internal policy. Thus, the contention raised by Noticee 2 is not tenable.

36. W.r.t. appointment of Mr. Sushil Limbulkar, | note that in the FAR, it has been specified
that for appointment of Mr. Sushil Limbulkar, five candidates were interviewed between
July 2020 and September 2020 to fulfill the requirement of having a dedicated senior
resource to manage upcoming exchange technology project. | note from the approval note
dated September 07, 2020, that Sushil Limbulkar was shortlisted by MD & CEO, CFO and
Head-HR and recommended to be made an offer. It has also been specified in the FAR
that discussions were not held with any of the candidates by the functional head, i.e. from
the technology department. Noticee 2 has submitted that Mr. Sushil Limbulkar was being
considered for the position of Vice President Exchange Technology Projects, not as Head-
IT or Chief Technology Officer. It is pertinent to point out that the exchange technology
project’s functional area was a separate and distinct division from the Technology/ IT
division. In fact, the exchange technology projects division was being constituted as per
the decision of the SCOT meeting dated September 28, 2020, to restructure the
technology division and put in place a team for implementation of the new matching
engine. Noticee 2 has further stated that since a new division was created, the functional
head was the MD & CEO i.e. Noticee No. 2. Noticee 2 has submitted a copy of relevant
extract of the minutes of the SCOT dated September 28, 2020 to support her contention.
In this regard, | note that in the comments/ ATR submitted by Noticee 1 Board to SEBI, it
was specified that internal requirement of discussion with function head was not followed.
The MD & CEO used her discretionary powers while appointing Mr. Sushil Limbulkar.
Thus, the submission made by Noticee 2 that Mr. Sushil Limbulkar was considered for the
position of Vice President Exchange Technology Projects, not as Head-IT or Chief
Technology Officer is an afterthought. | also note that Noticee 2 has not provided any
documents to show that Mr. Sushil Limbulkar was reporting directly to the MD & CEO.

Therefore, |1 do not agree with the contention raised by Noticee 2.
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37.

38.

39.

40.

In view of the above, | find that allegation levelled against Noticee 2 that she has violated
Clauses 4(a), 4(b), 5(b) and 5(f) of Code of Conduct as provided in Part-A of Schedule Il
read with Regulation 26(1) of the SECC Regulations and Clauses 1(a), 1(b), 1(c), 3 (c),
3(e) and 3(f) of Code of Ethics as provided in Part-B of Schedule Il read with Regulation
26(2) of the SECC Regulations, stands established.

It has been alleged in the SCN that Noticee 1 failed to maintain books of accounts and
records in violation of the provisions of Regulation 40(1) of the SECC Regulations read
with Rule 14 of the SCRR.

In this regard, | note from the submission made by Noticee 1 that the Board Meeting of
June 23, 2020 was not available due to an inadvertent technical issue and the minutes of
the meeting accurately capture the details of the discussions undertaken in the said
meeting. Noticee 1 has also a provided copy of Board Minutes dated June 23, 2020 in
support of its contention. Noticee 1 has further contended that neither the SECC
Regulation nor the regulations framed thereunder require audio/visual recordings of the
meeting to be maintained. Accordingly, the provisions referred in the SCN to the alleged
violations for manipulation of the minutes are not attracted as the same does not mandate
recordings of meetings. The requirement, if any, is under the Companies Act, 2013, for

which SEBI is not the competent authority to proceed against Noticee 1.

Before dealing with the contention raised by Noticee 1, it is pertinent to refer to Regulation
40(1) of SECC Regulations, Rule 14 of SCRR and Section 173(2) of Companies Act and
Rule 3 of the Companies (Meeting of Board and its Powers) Rules, 2014.

SECC Regulations

Maintenance of books of accounts and records
40 (1) Every recognised stock exchange shall maintain and preserve the books of account

and documents as per rule 14 of the rules.

SCRR Rules

Books of account and other documents to be maintained and preserved by every

recognised stock exchange
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14.Every recognised stock exchange shall maintain and preserve the following books of
account and documents for a period of five years:(
1)Minute books of the meetings of—
(a)members;
(b)governing body;
(c)any standing committee or committees of the governing body or of the general
body of members.
(2) Register of members showing their full names and addresses. Where any member
of the stock exchange is a firm, full names and addresses of all partners shall be
shown.
(3) Register of authorised clerks.
(4) Register of remisiers of authorised assistants.
(5) Record of security deposits.
(6) Margin deposits book.
(7) Ledgers.
(8) Journals.
(9) Cash book
(10) Bank pass-book

Section 173(2) of Companies Act: - The participation of directors in a meeting of the
Board may be either in person or through video conferencing or other audio visual means,
as may be prescribed, which are capable of recording and recognizing the participation of
the directors and of recording and storing of the proceeding of such meetings along with
date and time:

Provided that the Central Government may, by notification, specify such matters which
shall not be dealt with in a meeting through video conferencing or other audio visual

means.

Companies (Meetings of Board and its Powers) Rules,2014

3. Meetings of Board through video conferencing or other audio visual means. -

A company shall comply with the following procedure, for convening and conducting the

Board meetings through video conferencing or other audio visual means.
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(1) Every Company shall make necessary arrangements to avoid failure of video or
audio visual connection.
(2) The Chairperson of the meeting and the company secretary, if any, shall take due
and reasonable care-
(a) to safeguard the integrity of the meeting by ensuring sufficient security and
identification procedures;
(b) to ensure availability of proper video conferencing or other audio visual equipment
or facilities for providing transmission of the communications for effective
participation of the directors and other authorised participants at the Board meeting;
(c) to record proceedings and prepare the minutes of the meeting;
(d) to store for safekeeping and marking the tape recording(s) or other electronic
recording mechanism as part of the records of the company at least before the time
of completion of audit of that particular year.
(e) to ensure that no person other than the concerned director are attending or have
access to the proceedings of the meeting through video conferencing mode or other
audio visual means; and
(f) to ensure that participants attending the meeting through audio visual means are
able to hear and see the other participants clearly during the course of the meeting:
Provided that the persons, who are differently abled, may make request to the Board

to allow a person to accompany him.

41. From the aforesaid provision Rule 14 of SCRR, | note that Noticee 1 has to maintain and
preserve the minutes’ books of the meeting of its members, governing body and any
standing committee or committees of the governing body or of the general body of the
members. Further, | note that as per Section 173(2) of the Companies Act, 2013, the
participation of a directors in a meeting of the Board may be done either through video
conferencing or other audio visual means, which are capable of storing the proceeding of
such meetings along with the date and time. | note that Companies (Meetings of Board
and its Powers) Rules, 2014, lays down the various procedures to be followed for
conducting Board meetings through video conferencing or other audio visual means. | note
that in the present matter, Noticee 1 has not recorded the minutes of the Board of directors
which was conducted through video conferencing. | note that Noticee 1 in its submission
provided the minutes of the Board Meeting held on June 23, 2020. However, Noticee 1
has admitted that the recording of the June 23, 2020, meeting was not available due to

technical reasons. | also agree with the contention raised by Noticee 1, maintenance of
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42.

43.

44,

records for Board Meeting conducted through video conferencing falls under the purview
of MCA. | also note that SEBI vide its letter dated July 27, 2022, addressed to Ministry of
Corporate Affairs, Mumbai has informed that Noticee 1 failed to maintain records of
minutes held on June 23, 2020. Thus, | find that allegation levelled against Noticee 1 that
it has violated Regulation 40(1) of the SECC Regulations read with Rule 14 of the SCRR
does not stand established.

It has been alleged in the SCN that Noticee 2 and Noticee 3 had accepted the resignation
of Mr. Kunal Sanghavi and Mr. Kundan Zamvar, despite being aware of the outcome of
the irregularities committed by aforesaid persons and it was also alleged that Notice period
of Mr. Kunal Sanghavi and Mr. Kundan Zamvar were waived— off and full payment of their
dues were made to them. Accordingly, it has been alleged that Noticee 2 has violated
Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct provided in Part-A of Schedule Il read
with Regulation 26(1) of the SECC Regulations and Noticees 2 and 3 have violated
Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics provided in Part-B of Schedule Il read
with Regulation 26(2) of the SECC Regulations.

In this regard, | note that the Board and Audit committee of Noticee 1 in their meeting held
on March 06, 2019, approved to go ahead for in-house development of the Matching

Engine of the MSEI based on the recommendation of the SCOT.

| also note that based on Mancom meetings held on March 16, 2020 and March 17, 2020,
MD& CEO i.e. Noticee 2 suggested having an internal investigation team to ascertain the
glaring irregularities in the way the large “Capital Intensive” technology project relating to
Matching Engine was awarded and being executed. The said facts have not been denied
by Noticees 2 and 3 in their common reply. | note that subsequent to fact findings, Internal
committee made following adverse observation against Mr. Kunal Sanghavi and Mr.
Kundan Zamvar:

a) Mr. Kunal Sanghavi: - Mr. Kunal Sanghavi, as a KMP is subject to the clauses of
agreement that he had entered with the Exchange and his acts are in clear violation
of the norms prescribed by the Exchange and the KMP agreement. Hence the
following actions are contemplated: -

i.  Immediate relieving from the position occupied and immediate reliving from

employment with exchange;
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i. Invoke the malus and clawback provisions as may be applicable under SECC
Regulation, 2018 including the Exchange Policies and also retrieve any sums
due for liabilities crystallised, and hold the 3 months’ notice period pay;

iii.  Any other relevant actions that may deem fit.

iv.  Prior to any action being initiated under point(i), Mr. Sanghavi submitted his

resignation on April 12, 2020 and was relieved with immediate effect.

b) Mr. Kundan Zamvar: Mr. Kundan’s active involvement in the uTrade project was at
a much later stage, when Mr. Kunal and Mr. Devanshu had taken key decisions
about the projects and finalized the agreement with utrade. Mr. Kundan’s role was
limited to execution of the project within the broad framework already set by Mr.
Kunal and Mr. Devanshu. Hence the following action is contemplated;

i. Issue a strict Warning Letter to Mr. Kundan advising him to exercise due care
in effectively delivering his responsibilities.
ii.  With regard to action being initiated under point(i), the Board is requested to

deliberate and give directions on the proposed action.

45. In view of the above, | note that the Internal Committee of Noticee 1 has recommended
actions against Mr. Kunal Sanghavi and Mr. Kundan Zamvar. | further note that Noticees
2 and 3 in their common reply have submitted that the alleged irregularities relate back to
2018 and continued till February 2020 i.e. prior to the appointment of Noticees 2 and 3.
Noticee 2 in her reply submitted that she had brought to light the irregularities about
mismanagement in uTrade contracts. Noticees 2 and 3 in their submission stated that
SEBI vide its letter dated January 21, 2021 advised MSEI to constitute a Public Interest
Director(“PID”) committee in order to examine the veracity of allegation in connection with
the utrade contracts and PID committee in its meeting held on February 06, 2021 carried
out a detailed discussion on SEBI’s letter dated January 11, 2021. The PID committee
noted the actions already undertaken by the management including Mr. Kunal Sanghavi
and Mr. Kundan Zamvar. Noticees 2 and 3 in their reply further contended that in its
meeting dated June 23, 2020, and August 21, 2020,the MSE Board enquired with the
management the status of the relieving letters and final settlement of Mr. Kunal Sanghavi
and Mr. Kundan Zamvar and Board was apprised that until the completion of the review
by the internal auditor, the actions recommended by the management in the investigation
report on uTrade and associated persons were kept on hold, including the issuance of

relieving letter and disbursement of final settlement amount to Mr. Kunal Sanghauvi.
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46.

47.

I note from the documents available on record that before finalization of the Internal
committee report, Mr. Kunal Sanghavi submitted his resignation on April 13, 2020 and was
relieved with immediate effect. Similarly, | note that Mr. Kundan Zamvar submitted his
resignation on October 13, 2020 with immediate effect. W.r.t. resignation of Mr. Kunal
Sanghavi, | note from the email dated April 13, 2020 sent by Mr. Kunal Sanghavi
addressed to Noticees 2 and 3 that he wants to resign from his services at Noticee 1 and
was ready to serve his notice period of 3 months. On April 14, 2020, HR team of Noticeel
send an email with a CC to Noticee 2 and Noticee 3, that, “your resignation has been
accepted and you will be relieved with immediate effect i.e. April 13, 2020, subject to
satisfactory completion of handover and all exit formalities. Your relieving letter shall be
issued to you with your full and final settlement including your notice period payment, as

may be applicable”

Thus, | note that Noticees 2 and 3 have waived-off the notice period of Mr. Kunal Sanghavi.
I note that on April 16, 2020, NRC through circular resolution had taken the note of the
resignation of Mr. Kunal Sanghavi w.e.f. April 13, 2020. | also note that MSE Board through
circular resolution dated April 21, 2020, has noted the resignation of Mr. Kunal Sanghavi
w.e.f. April 13, 2020. The said resolution also states that Mr. Kunal Sanghavi will be paid
notice pay for the said 3 months which ends on July 12, 2020. | note that Noticees 2 and
3 in their common reply have submitted that in its Board Meeting dated June 23, 2020 and
August 21, 2020, MSEI Board enquired with the management the status of the relieving
letters and final settlement of Mr. Kunal Sanghavi and Mr. Kundan Zamvar. In this regard,
it has been mentioned in the Board Meeting dated June 23, 2020, that Board has apprised
that until the completion of the review by the internal auditor, the action recommended by
the management in the investigation report on uTrade and associated persons were kept
on hold, including issuance of relieving letter and disbursement of final settlement amount
to Mr. Kunal Sanghavi. | note from the extract of details as specified in FAR with respect
to Exit Discussion that Noticee 3 had informed Kunal Sanghavi that there were certain
findings against him and advised him to resign from the service. Further, it has been
mentioned that Noticee 3 informed Kunal Sanghavi that he would be relieved and paid 3
months' salary in lieu of notice period as per HR policy. | also note that on April 24, 2020,
Noticee 2 also suggested to the Chairman that a third party investigation should be carried.
Accordingly, Exchange has appointed external experts to review/ examine the

investigation report on uTrade. Considering such peculiar facts and circumstances of the
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above matter, especially considering the serious allegations made against the
aforementioned employees, accepting the resignation of such employees and reliving
them from their duties before the completion or submission of preliminary examination
report or review of investigation report, raises doubts and concerns on the conduct of

Noticees 2 and 3.

48. W.r.t. resignation of Mr. Kundan Zamvar, | note from the FAR that Mr. Kundan Zamvar
resigned on October 13, 2020 and the reason for resignation was not provided in his
resignation email sent to Noticees 2 and 3. | further note that on October 13, 2020, Noticee
3 accepted the resignation of Mr. Kundan. | also note that name of Mr. Kundan was
appearing in the internal committee review/ examination of the investigation report on
uTrade. | note that in exit discussions w.r.t. Kundan Zamvar, Manisha Thakur, Company
Secretary has stated that, she was advised by MD & CEO that P.K. Ramesh, Noticee 3,
and she would have a meeting with Mr. Kundan and request him to resign. | also note that
in the Exit discussion P.K. Ramesh has stated that Noticee 3 informed Mr. Kundan
regarding anomalies/ serious concerns in handling of the projects handled by him and that
the consent of committee/ board is therefore for taking the necessary action against him.
Further, during the meeting it was informed to him that his full and final settlement will be
as per the normal HR procedure. Further, during the said meeting, he was not informed
about actions in terms of withholding of his final dues till the outcome of on-going internal

investigation.

49. From the above, | note that Noticees 2 and 3 have removed Mr. Kunal Sanghavi and Mr.
Kundan Zamvar before completing the final investigation. | also note that subsequent to
resignation of Mr. Kunal Sanghavi and Mr. Kundan Zamvar, NRC through circular
resolution held on April 16, 2020 and October 15, 2020, accepted the resignation of Mr.
Kunal Sanghavi and Mr. Kundan Zamvar, respectively. | further note that Noticees 2 and
3 have not provided any documents to show that, they had informed NRC about
involvement of Mr. Kunal Sanghavi and Mr. Kundan Zamvar in the uTrade project.
Accordingly, the contention raised by Noticee 2 that they had informed the Board about

mismanagement in uTrade contract is not acceptable and rejected hereby.

50. In view of the above discussions, | find that: -
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a)

b)

Noticee2 has violated Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct as
provided in Part-A of Schedule Il read with Regulation 26(1) of the SECC
Regulations; and Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics as provided in
Part-B of Schedule Il read with Regulation 26(2) of the SECC Regulations; and

Noticee 3 has violated Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics as
provided in Part-B of Schedule Il read with Regulation 26(2) of the SECC

Regulations.

Issue ll: Does the violation on the part of the Noticee attract monetary penalty under

Section 15A(b) of the SEBI Act read with Section 23A(a) of the SCRA, Section 15A(c) of

the SEBI Act read with Section 23A(b) of the SCRA and Section 15HB of the SEBI Act

read with Section 23H of the SCRA as applicable

51. It has been established that: -

a) Noticee 1 has violated:

>

Regulation 33(1) of SECC regulations read with Regulation 4(1) of LODR
Regulations and Clauses 25-26 of Indian Accounting Standardl; and
Regulation 2(1)(j) read with Regulation 27(2), 27(3) and 27(5) of SECC

Regulations

b) Noticee 2 has violated:

>

Clauses 4(a), 4(b), 5(b) and 5(f) of Code of Conduct provided in Part-A of Schedule
Il read with Regulation 26(1) of the SECC Regulations and Clauses 1(a), 1(b), 1(c),
3 (c), 3(e) and 3(f) of Code of Ethics as provided in Part-B of Schedule Il read with
Regulation 26(2) of the SECC Regulations;

Regulation 2(1)(j)) read with Regulations 27(2), 27(3) and 27(5) of the SECC
Regulations, and Clauses 4(a), (b), 5 (b), 5(e), and 5(f) of Code of Conduct
provided in Part-A of Schedule Il read with Regulation 26(1) of the SECC
Regulations, and Clauses 1(a), 1(b), 1(c), 3 (c), 3(d), 3(e) and 3(f) of Code of Ethics
provided in Part-B of Schedule Il read with Regulation 26(2) of the SECC
Regulations; and

Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct provided in Part-A of Schedule
Il read with Regulation 26(1) of the SECC Regulations and Clauses 1(a), 1(c), 3
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(c) and 3(e) of Code of Ethics provided in Part-B of Schedule Il read with Regulation
26(2) of SECC Regulations

¢) Noticee 3 has violated Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics provided in
Part-B of Schedule Il read with Regulation 26(2) of the SECC Regulations.

52. Therefore, in view of the discussions so far in above paras and violations as established,

| opined that the aforesaid violations committed by Noticees are not trivial in nature and

therefore, such violations by the Noticees would attract monetary penalty as under.

provided in Part-A of Schedule Il read with Regulation 26(1)
of the SECC Regulations and Clauses 1(a), 1(b), 1(c), 3 (c),
3(e) and 3(f) of Code of Ethics as provided in Part-B of
Schedule 1l read with Regulation 26(2) of the SECC

Regulations

Regulation 2(1)(j) read with Regulations 27(2), 27(3) and
27(5) of the SECC Regulations, and Clauses 4(a), (b), 5 (b),
5(e), and 5(f) of Code of Conduct provided in Part-A of
Schedule 1l read with Regulation 26(1) of the SECC
Regulations, and Clauses 1(a), 1(b), 1(c), 3 (c), 3(d), 3(e)
and 3(f) of Code of Ethics provided in Part-B of Schedule I
read with Regulation 26(2) of the SECC Regulations

Clauses 4(b), 5(b), 5(e) and 5(f) of Code of Conduct
provided in Part-A of Schedule Il read with Regulation 26(1)
of the SECC Regulations and Clauses 1(a), 1(c), 3 (c) and
3(e) of Code of Ethics provided in Part-B of Schedule Il read
with Regulation 26(2) of SECC Regulations

Noticees | Provisions violated Applicable provisions of
No. SEBI Act and SCRA
Noticee 1 | Regulation 33(1) of SECC regulations read with Regulation | Section 15A(b) of SEBI Act
4(1) of LODR Regulations and Clauses 25-26 of Indian | read with Section 23A(a) of
Accounting Standardl SCRA
Regulation 2(1)(j) read with Regulation 27(2), 27(3) and | Section 15HB of SEBI Act
27(5) of SECC Regulations read with Section 23H of
SCRA
Noticee 2 | Clauses 4(a), 4(b), 5(b) and 5(f) of Code of Conduct | Section 15HB of SEBI Act

read with Section 23H of
SCRA

Adjudication Order in respect of Metropolitan Stock Exchange of India Limited, Ms. Latika Kundu and

Mr. Saket Bhansali in the matter of Metropolitan Stock Exchange of India Limited

Page 61 of 67




Noticee 3 | Clauses 1(a), 1(c), 3(c) and 3(e) of Code of Ethics | Section 15HB of SEBI Act
provided in Part-B of Schedule Il read with Regulation | read with Section 23H of
26(2) of the SECC Regulations SCRA

53. The aforesaid provision of the SEBI Act and SCRA reads as under:

SEBI Act

Penalty for failure to furnish information, return, etc.

15A.If any person, who is required under this Act or any rules or regulations made

thereunder:

(b) to file any return or furnish any information, books or other documents within the time
specified therefor in the regulations, fails to file return or furnish the same within the time
specified therefor in the regulations or who furnishes or files false, incorrect or incomplete
information, return, report, books or other documents?, he shall be liable to a penalty
which shall not be less than one lakh rupees but which may extend to one lakh rupees for

each day during which such failure continues subject to a maximum of one crore rupees?®.

(c) to maintain books of account or records, fails to maintain the same, he shall be liable
to a penalty which shall not be less than one lakh rupees but which may extend to one
lakh rupees for each day during which such failure continues subject to a maximum of one

crore rupees.

Penalty for contravention where no separate penalty has been provided.

15HB. Whoever fails to comply with any provision of this Act, the rules or the regulations
made or directions issued by the Board thereunder for which no separate penalty has been
provided, shall be liable to a penalty which shall not be less than one lakh rupees but which

may extend to one crore rupees.

!nserted by the Finance Act, 2018 w.e.f. 08-03-2019

2Substituted for “a penalty not exceeding five thousand rupees for every day during which such failure
continues”, by the SEBI (Amendment) Act, 2002, w.e.f. 29-10-2002

3 Substituted for the words “of one lakh rupees for each day during which such failure continues or one crore
rupees, whichever is less” by the Securities Laws (Amendment) Act, 2014, w.e.f. 08-09-2014
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SCRA
Penalty for failure to furnish information, return, etc.

23A. Any person, who is required under this Act or any rules made thereunder, —

(a) to furnish any information, document, books, returns or report to the recognised stock
exchange or to the Board, fails to furnish the same within the time specified therefor
in the listing agreement or conditions or bye-laws of the recognised stock exchange
or the Act or rules made thereunder, or who furnishes false, incorrect or incomplete
information, document, books, return or report, shall be liable to a penalty which shall
not be less than one lakh rupees but which may extend to one lakh rupees for each
day during which such failure continues subject to a maximum of one crore rupees]
for each such failure;

(b) to maintain books of account or records, as per the listing agreement or conditions,
or byelaws of a recognised stock exchange, fails to maintain the same, shall be liable
to a penalty which shall not be less than one lakh rupees but which may extend to
one lakh rupees for each day during which such failure continues subject to a

maximum of one crore rupees.

Penalty for contravention where no separate penalty has been provided.

23H. Whoever fails to comply with any provision of this Act, the rules or articles or bye-
laws or the regulations of the recognised stock exchange or directions issued by the
Securities and Exchange Board of India for which no separate penalty has been provided,
shall be liable to a penalty which shall not be less than one lakh rupees but which may

extend to one crore rupees.

54. | note that Noticee placed reliance on the judgement of Hon’ble Supreme Court in the
matter of Hindustan Steel Ltd. vs. State of Orissa (1969 (2) SCC 627), wherein it has been
held that even if minimum penalty is prescribed, the authority competent to impose penalty
will be justified in refusing to impose the penalty, when there is technical or venial breach
of the provision of act. However, | note that the facts of the above cases are not technical
but it is a violation of SECC Rules, LODR Regulations and SCRR, thus the facts of the
present proceedings are different from the facts of Hindustan Steel Ltd. vs. State of Orissa
(1969 (2) SCC 627). Further, | note that Apex court in his order dated on 23 May, 2006 in
the matter of The Chairman, Sebi vs Shriram Mutual Fund & Anr held that:
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“....The said case has no application in the present case which relates to imposition of civil
liabilities under the SEBI Act and Regulations and is not a criminal/quasi-criminal

proceeding.”

Issue llI; If so, what would be the quantum of monetary penalty that can be

imposed taking into consideration the factors mentioned in Section 15J of
SEBI Act and Section 23J of SCRA?

55. While determining the quantum of penalty under Section 15A(b) of SEBI Act read with
Section 23A(a) of SCRA, Section 15A(c) of SEBI Act read with Section 23A(b) of SCRA
and Section 15HB of SEBI Act read with Section 23H of SCRA, it is important to consider
the factors stipulated in Section 15J of the SEBI Act and Section 23 J of SCRA which reads

as under:

15J-Factors to be taken into account by the adjudicating officer

While adjudging quantum of penalty under section 154, the adjudicating officer shall
have due regard to the following factors, namely: -
a. the amount of disproportionate gain or unfair advantage, wherever quantifiable, made
as a result of the default;
b. the amount of loss caused to an investor or group of investor/s as a result of the
default;

c. the repetitive nature of the default

Explanation. For the removal of doubts, it is clarified that the power to adjudge the
guantum of penalty under sections 15A to 15E, clauses (b) and (c) of section 15F, 15G,
15H and 15HA shall be and shall always be deemed to have been exercised under the

provisions of this section

23-J-Factors to be taken into account by the adjudicating officer

While adjudging the quantum of penalty under Section 23-1, the adjudicating officer shall
have due regard to the following factors, namely: —
a. the amount of disproportionate gain or unfair advantage, wherever

quantifiable, made as a result of the default;
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57.

b. the amount of loss caused to an investor or group of investors as a result of the
default;

c. the repetitive nature of the default.

Explanation- For the removal of doubts, it is clarified that the power of an adjudicating
officer to adjudge the quantum of penalty under sections 23A to 23C shall be and shall

always be deemed to have exercised under the provisions of this section.

In view of the charges established and the facts and circumstances of the case, the
guantum of penalty would depend on the factors referred in Section 15-J of the SEBI Act
and Section 23-J of SCRA, stated as above and the guiding principles laid down by the
Hon’ble Supreme Court in the matter of SEBI v/s. Bhavesh Pabari (CIVIL Appeal No.
113110f 2013), I note that though the material available on record has not quantified the
amount of disproportionate gain or unfair advantage made by the Noticees and the loss
suffered by the investors as a result of the non-compliance committed by the Noticees,
however, the act and conduct of the Noticees, being the recognized stock exchange, being
the MD and CEO of the recognized stock exchange and being the Head HR and KMP,
respectively, cannot be overlooked in this case. As regards the repetitive nature of the
default, | do not find the SEBI has brought on record any regulatory action taken by SEBI

in the past against the Noticees for same violations as observed in the present matter.

I note that Noticee 1 is a recognized stock exchange and Noticee 2 being MD&CEO of
Noticee 1 as well as KMP and Noticee 3 being Head-HR and KMP should adhere with the
Rules and Regulations, prescribed by SEBI on a time to time basis. | also note that
Noticees 2 and 3 being MD&CEO and Head-HR respectively, were also actively running
the day to day management of the company. | note that Noticees 2 and 3 have failed in
their fiduciary duties to act in a fair and transparent manner. The allegations established
against Noticees are not trivial in nature considering the degree of responsibility cast upon
them by the statute and applicable regulations and code of conduct. Considering the role
and responsibilities of Noticees in these regards and important obligations cast upon them,
in my view, the default by Noticees cannot be ignored. Noticees failed to adhere to the
Rules and Regulations as observed in this case and hence, should be dealt with by
imposing monetary penalty. | have also considered the steps taken by Noticee 2, after
joining Noticee 1, in line with the MANCOM meeting and efforts made by Noticces 2 and

3 for revival of Noticee 1 as mitigating factors.
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ORDER

58. Having considered all the facts and circumstances of the case, the material available on
record, the submissions made by Noticee and also the factors mentioned in Section 15J
of the SEBI Act, as enumerated above, I, in exercise of the powers conferred upon me
under Section 15-I of the SEBI Act read with Rule 5 of the Adjudication Rules, hereby

impose following penalty on Noticees:

Name of Penalty under Section Total Penalty
Noticee
15A(b) of SEBI Act | 15HB of SEBI Act
read with 23A(a) of | read with 23H of
SCRA SCRA
Metropolitan Rs.2,00,000/- Rs.2,00,000/- Rs. 4,00,000/-
Stock (Rupees Two Lakhs | (Rupees Two Lakhs | (Rupees Four lakhs
Exchange  of | only) only) only)
India Limited
Ms. Latika | NA Rs.4,00,000/- Rs.4,00,000/-
Kundu (Rupees Four Lakhs | (Rupees Four Lakhs
only) only)
Mr. Saket Rs.2,00,000/- Rs.2,00,000/-
Bhansali (Rupees Two lakh | (Rupees Two lakh
only) only)

59. | am of the view that the said penalty is commensurate with the lapse/omission on the part

of Noticees.

60. Noticees shall remit / pay the said amount of penalty within 45 days of receipt of this order
through online payment facility available on the website of SEBI, i.e., www.sebi.gov.in on
the following path, by clicking on the payment link: ENFORCEMENT -> Orders -> Orders
of AO -> PAY NOW. In case of any difficulties in payment of penalties, Noticee may contact

the support at portalhelp@sebi.gov.in.

61. The said confirmation of e-payment made in the format as given in table below should be
sent to "The Division Chief, EFD — DRA — I-ll, Securities and Exchange Board of India,
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SEBI Bhavan, Plot no. C- 7, "G" Block, Bandra Kurla Complex, Bandra (E), Mumbai - 400

051” and also to e-mail id:- tad@sebi.gov.in.

1. Case Name:

2. Name of payee:

3. Date of payment:

4. Amount paid:

5. Transaction no.:

6. Bank details in which payment is made:

7. Payment is made for:
(like penalties/ disgorgement/ recovery/ settlement
amount and legal charges along with order details)

62. In the event of failure to pay the said amount of penalty within 45 days of the receipt of this
Order, recovery proceedings may be initiated under Section 28A of the SEBI Act for
realization of the said amount of penalty along with interest thereon, inter alia, by
attachment and sale of movable and immovable properties of Noticee.

63. In terms of the provisions of Rule 6 of the Adjudication Rules, a copy of this order is being

sent to Noticees and also to SEBI.

Place: Mumbai Vijayant Kumar Verma
Date: July 31, 2023 ADJUDICATING OFFICER
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