IN THE COURT oOF ADDITIONAL CHIEE METROPOL?TAN 37
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Securities and Exchange Boarg of India, 5
Statutory body established under the
Provisions of Securities ang Exchange
Board of india Act, 1892, having its Head
office at Mittal Court, B — Wing, 224
Nariman Point,  Mumbaj 400 021
represented by ifs Asst. Generaj Manager,
Ra%sh Bhanot.

VERSUS .
- Indus Spices & Herbs Ltd Company
incorporated under the Compames
Act, 1958, having its Regd. Office at
H-14, Kasturba Apts, Pitampu;a,
Delhi-110 a4, And having its
Corporate Office B-101, m Fi.
Lajpatnagar! Part-l, New Delhi-110
024, - ) |
2. Shri Vikas Kaushik Sfo Shi Chander

Bhushan Sharma Dzrector of Accused

No.1, Rio: 60, Sunshine Apartment"

A-3, Paschim V‘har New Delhi.
110063, -

3. Shri Hemant Arora, Sio Shri Tilak Raj

%\

{»5

33’

-..Complainant

A,
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Arora, Director of Accused No.1 R/o:
AJC-HlI, 23B, Shalimar Bagh, New
) 'DeihH 10052.

4. Shri Manish Bahadur Mathur, S/o Shit
Pukhraj Bahadur Mathur, Director of
Accused No.1, H-14, Kasiturba
Apartments, Parvana Road, Pitam

Pura, New Delhi-110034. -~ ... Accused

COMPLAINT UNDER SECTION 200 OF THE CODE OF CRIMINAL
PROCEDURE, 1973 READ WITH SEC. 24(1}, 27 OF SECURITIES AND

EXCHANGE BOARD OF INDIA ACY, 1382

May It Please Your Honour:
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"IN THE COURT OF MS. ASHA MENON: ASJ: DELHI.

CC N0.47/2005

SECURITIES & EXCHANGE BOARD OF INDIA, a statutory
body established under the provisions of Securities and Exchange
Board of India Act, 1992, having its Head office at Mittal Court, B —
Wing, 224, Nariman Point, Mumbai 400 021 represented by its Asstt.
General Manager, Rakesh Bhanot.

.. Compilainant
VS.

1.INDUS SPICE AND HERBS LIMITED Company incorporated under
the Companies Act, 1956, having its Regd. Office at H . 14
Kasturba Apts. PitamPura, Delhi 110 034. . YAnd having iis

Corporate Office B-101, lil Fl, Lajpatnagar Part-i New Dethi 110
024

2.Sh. Vikas Kaushik s/o Sh. Chander Bhushan Sharma ; Director ét
Accused No. 1, r/o 60, Sunshine Apartment, A. 3, Paschtm Vihar,
New Delhi-110063 .

3. Hemant Arora s/o Sh. Tilak Raj Arora, Director of Accused No. 1

r/o A/C 1, 23B , Shalimar Bagh, New Delhi — 110052.

4.Sh. Manish Bahadur Mathur s/o Sh. Pukhraj Bahadur Mathur,
Director of Accused No. 1, H.14, Kasturba Apartment, Parvan
Road, Pitam Pura, New Delhi — 110034,

.. Accused
JUDGMENT:
. BACKGROUND FACTS:
1. The comp!asm has been med by the Secur;ttes and

-Exchange Board of India (heremaﬂer refen'ed to as. the SEBS)

| through its Asssstant General Manager Sh. Rakesh Bhanot agamstf*zi
Indus Spice and Herbs Limited and agatnst its Dsrecmrs Sh. V:kash '

AKaush;k Sh. Hemant Arora and Sh. Manish Bahadur Mathur.

2. The complaint has been preferred under the Securities and |
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Exchange Board of India Act, 1992 and the rules made thereunder.
The case as set out in the complaint is that the Government of Inda

after detailed consultations with the regulatory bodies decided that

s L g

an appropriate regulatory frame work for regulating entities which
issued instruments such as Agro Bonds and Plantation Bonds etc.,
was requine=¢=.iftr<‘>jr be created. Thereafter, the Government notified
on November 1997, through a press release, that such schemes
relating to issue of Agro Bonds etc., would be treated as Collective
Invesiment Scheme governed by the SEB;S Act 1992,

3. The aim of these reguiations were to ensure investor
protection and to promote legitimate investmér\ijt .\’acﬁvities. The
regulations were notified in 1999 as the SEBI ( Collective
“Investment Scheme) Regulation 1999.

4, Under these, pu;suani to press releases dated

N - 26.11.97/18.12.97, requiring the entities involved in such collective
investment scheme, to file informaﬁdﬁ and details of the company ,

scheme and invesiment with the SEBI, the accused in thé present

case , i.e, indus Spice and Herbs Limited informed the SEBI that it

had collected about Rs. 3 lacs from the general public . [t also

informed the SEBI as to who the Directoré were.

5. According to the complainant SEBI, the SEBI had issued

press releases and public notices on various dates being

15.12.99/29.12.99, 10.12.99 and subsequently .calling upon entities -

.

 to fumish information regarding investors and apply for registration
with the SEBI if immediately prior to the commencement of the

regulations. of 1999, it was operating a  collective investment
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';gbheme. Initially, the information was to be furnished within two

nths of the notification of the Regulations. This time period was

. ,é%tended to 28.2.2000 when it was also required of all the entities

to detail the state of affairs of the scheme, amount repayable fo

each investor , and the manner in which such amount was

determined, in cases where registration was not sought by the -

entity with the SEBI. Subsequenﬁy the last date for furnishing

deiaxis or applying for regsstraﬂon was extended upto 31.3.2000.

ALLEGATIONS IN THE COMPLAINT

6. According to the complainant, the accused No. 1 failed to

apply for registration and also failed to submit the repayment report
Nor did it furnish details for winding up the schemes. Therefore, on
December 7", 2000, orders were issued by SEBI u/s 11 B of the

SEBI Act 1992, to the accused company to refund the money

- collected to the investors within one month and submit the report of

repayment and winding up to the SEBI. Accordmg to the
compiamant since there was no cempfaance of. thss order the
accused company and its Directors had violated the Regulations

No. 68(1) and (2) 73 and 74 R/IW Regulation 5 (1) of the SEBI

(Collective Investment Scheme) Regu?aﬁon 1999 and had also 7"

violated Section 11 B and 12 (1) B of the SEBi 1992 whsch were all

 Holghine™

wielaions pun;shabie Ufls 24 (1) of the SEBI 1982 R/W Sectxon 27 of

the said Act.’
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After the complaint was submitted, vide orders dated
16.12.03, the accused were summoned for trial. After all t;e
accused appeared, notice of allegations u/s 251 Cr.P.C, was
served to all the accused on 29.4.05 and they pleaded not guilty.
The complainant examined Sh. Rakesh Bhanot as CW. 1 and Ms.
Jyoti Jindgar as CW 2. The statements of the accused were
recorded u/s 313 Cr.P.C. The accusgd relied on documents
already brought on the record for their defence.

EVIDENCE

P

CW. 1 Rakesh Bhanot has deposed té facts affirming the
complaint and hés brought on record the comrﬁunicaﬁcn sent by
the SEBI to the accused which were received undetivéred, He has
also brough; on record the letter of the accused in response to the
first public notice detailing the amount receiyed ﬂnder t'hefr
Collective Investment Scheme and informing the names of the
Directors. The witness has also referred to various public notices
issued in tée Newspaper reminding the accuseq‘ df the Qbﬁgaﬁens’
under the Regulations and has deposed that no compliance was
madg by the accused company becéuse till the filing of the
complaint neither was the repayment schedule V'S-meitté‘d in format. |
nor was the winding up report submitted in forme;t.

During his cross examination, the witness deposed {;"!a‘{'i;f*’";f :

under the SEBI Act the company had to have a net worth of atieési
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-Rs. Five Crores in order 1o register with the SEBI. He deposed that
i

3

g company did not become a Collective Investment Scheme |

b' ‘»'V'any company carrying on a Collective Investment Scheme without

.- Tegistration with ihe SEBI was doing so in violation of law. He

affirmed in the Cross examination that the accused was doing
Collective Investment Scheme business in violation of SEBJ Act
-and SEBI( Collective | Investment Scheme) Regulations 1999, He
also submitted that certain communications had been received from
the accused company regarding NOGC's and baiance sheet from
investors and an auditor had also been appointed by the SEB| for
looking into the matter. He affirmed that no compiaintsb have 'been
received from any investor.

10. CW.2 Jyoti Jindgar was examined only in respect of ieﬁer
EXCW 114 ~which she hag signed whereby winding up and
repayment report wag called for from the company.. She stated that
she had dealt with this case for some time.

CONTENTIONS

1. Both sides have submitted written arguments. In the written
arguments on behalf of the complainant, it has beefr submitted that

the complainant had brought on record all Communications and

% Not;f;cat;ons asking the accused company and persons incharge of

e R A e i

its affairs to compiy with the reguiations. It has been submitted that -

" merely because it registered with the SEBI, byt further stated that L
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despite show cause the notice dated 12.05.2000, again calling -

6

s
upon the accused to comply with the regulations and the letter

dated 31.07.2000, granting the accused further .Opportunity. for

compliance, the accused company did not file the winding up and ’
repayment report with the SEB! as a result of which the order dated
7.12.2000 had to be issued. Hence, according to SEBI the case

has been fully proved against the accused.

iz, It has been also submitted that the complaint was not time

barred as the offence was continuing and reiiance has been placed
on the judgment of the Hon'ble Supreme Court m\ State of Bihar Vs,
Dev Karan Nenshi ( 1973) at SCR 1004 and Bhagirath Kanoria and
other Vs. State of Madhya Pradesh and others AlR 1984, Supremé
Court 1688. It has been held by the by the Hen ble Supreme Court
in Zhese cases that where the of!ences arise out of a failure to obey
or comply with the rule or its requiremems » the liability continued tilh
such obedience or compliance and the offence, subject matter of
this complaint was thus a continuing offence. On that basis, it has
been submitted that since the accused filed the winding and:
repayment report vide its letter dateq 15.12.05, ' ¥ had been filed
subsequem to the filing of the complaint and hence the violation of

“the SEBJ Act and Regutations continued till that date ang the‘

accused were liable for me offences committed. Hence, the SEBS

~ has prayed for conviction.




13 On the other hand, in the written arguments submitted on

" ‘behalf of accused, it has been submitted that the money received

from various investors have been returned to them to their full
satisfaction much prior to the directions/letter dated 7.12.2000
issued by D.R. Mehta, Chairman SEBI i.e. about 5 .c~r.6 years prior
to the filing of the complaint. it has been subm{tted that despite
such repayment the accused had made further payments and had
submitted winding up and repaymem reporf on 7.12.05 to the SEBI.
It has been contended that under Regulation 9 of the SEBI
{Collective Investment Scheme) Regulations 199?9,¥§here was no
need for the accused to get themselves registered with the SEB|
. since the company did not have the prescribed net worth, Hence,
it is argued that as the accused was not entitied for Reg;stratson
with SEB] ; the accused was not required to get regxstered with the

SEBI and therefore, the accused have not commmed any offence

by not applying for registration with SEBI. -

A0

14, It has been submitted in ine written arguments on behalf of

the accused that a sum of Rs. 2,26,000/- alone had been collected

Mo ;
by the accused under only m of its three schemes viz, Plan It

and Plan lll and when it transpired that on the bas:s of such  Meager -

‘h\,\{ amount no regsssranon could be effected and no scheme could be

,}? f*oated the accused had themsel ves rEpaxd the saxd amount to the
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date there was not even a single investor whose money had not
been repaid . Hence, it has been submitted that nothing survived ?n
the complaint and the accused had not breached any regulations
anﬁ were, therefore, entitled to be acquitted.
AEIND INGS:

15, I'have carefully considered the evidence brought on record
on behalf of both sides. | have carefully considered the written
arguments submitted by both sides.

16. From the evidence certain facts seem admitted. - The
Government had notified in 1997 that com;;é{;ies which were

running collective Investment Schemes were reéuired to file

information with SEBI regarding their schemes along with details of

amounts mobilized, the names of directors/ Promoters efc., in

case they were desirous of obtaining benefit of section 12 (1) B of
the SEBI Act 1992,  Section 12 of the SEBI 1992 requires the
registration of stock Broker, sub Broker, share transfer agents eic,,

and section 12 (1) B relates to the requsrements of registration
certificate from the board by any person who was sponsoring or
carrying on venture , capital funds or Collective Investment Scheme

including mutual funds. Section 12 (1) B of thé SEBI 1992 reads as

-

under:

“No person shall sponsor or cause to be sponsored or carry .

on or cause to be carried on any venture capital funds or

collective investment scheme includiﬁg mutual funds, unless he

R A A B 2 e s T
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-5 ~obtain a certificate of registration from the Board in accordance
" “with the regulations :

Provided that any person sponsoring or causing to be
sponsored, carrying or causing to be carried on any venture
capital funds or collective investment scheme operating in the
securities market immediately before the commencement of the
Securities Laws ( Amendment ) Act 1995, for which no
certificate or registration was required prior to such
commencement, may continue to operate Hll such time
regulations are made under clause (d) of suiz ‘isection (2) of » : 7:: A
section 30"

17. Even as per regu!éticn 3 of the SEBI ( Collective e A

Investment Scheme) Regulations, there is compieie 5bar on any

person other than a coliective Investment Management Company ‘
which has obtained a certificate carrying on or sp@ori‘soring or
faunching a CIS. | .

18 Itis thus amply clear that under the SEBI Act 1992 no
' pérsan could carryona coiteétive investment schemé without the
certificate of régislratioa granted by tﬁe Board. - The proviso
M | permitted such person who was already carrying on collective fs
’ invéstmeni scheme before the commencing §f ttgg,,gsreguriti»es
(ﬁ Laws(amendment) Act 1995 to do so till such time régulatibhé

~ were made u/s 30 (d)(2) if the Act. Thus the })ravisc entitleda

AR e
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person to continue the collective investment scheme witbg;gt
feg%straﬁon only till the promulgation of the regulations in th?s
case that date is 15.10.99.
19, The accuse d company had responded to the public notice.
The letter dated 12.01.98 EX CW 1/1 is its response io the public
notice of the SEBI in Times of India on 22.12.97. The subject
mentioned in this application is that, it was an application for
registration of Indus Spices and Herbs Limited. It informed vide Ex
. ’ CW 1/1 that it had raised Rs. 3 lacs under plan 2 ag’td also informed
that the promoters were Vikas Kaushik, Manish?f\ﬁ‘athur, Hemant
Arora, R.S. Ur;iyai and V.C. Sofi and also enclosed the details
separately in annexture 1 and 2 to this Settérl Thereafter on 26.8.98
. it gave further details and occupation of there directors of the
cbmpany viz Vikas Kaushik, Manish Mathur, Hemant Arora and the
statement of deployment of funds under various schemes for thé
period 31.3.98 to 30.6.98.
20. in the circumsténces » there can be no doubt left in the mind
‘ - that the accﬁsed No. 1 was carrying on the business of Collective
Investment Schem‘e and the accused Vikas Kaushik, Hemant Arora
w\\ and Manish Mathur were the Directors of the accused cdmpany és
-distinct from the Promoters first named. » |
21, The letter EX CW 1/1 . disclosesthat the"accused' were g

aware of public notices in the newspapers and, therefore, can-not
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;ckasm lack of information merely because the letters sent to the
" ‘address of the accused No. 1 were being returned undelivered to

thé’SEB!. This letter would also disclose that the accused were
conscious of the need for registering the Collective Investment
Scheme which they had floated whereby they actually collected
Rs. 3 lacs . The contentions of the defence that as the accused is
net worth of the company was not Rs. Five crores , it had no need
to register and that , therefore, by not appi.ying for registration , it
had committed no Qiotation, is a submission th\a{ can only be
7 rejected. ‘
22.  As noticed above u/s 12 (1) B a certificate of registration
issued by the Board was compx;lsory before a- coifec.tive investment
Scheme could be conducted. Since the aim of the Regulations
were to protect the interesis of investors a minimum standard was
no doubt prescribed u/g 9 of the SEBI ( Collective Investment
Scheme) Regulation 1999 ihat‘the net worth was to be Rs. 3 crores
before a company could qualify to seek registration. This would
signify that only a corﬁpany with a net worth of Rs. 3 crores or Rs.

5 Crores as the case may be , could continue to run a collective

investment scheme and others who would not be qualified for. .

obtaining the certificate of registration with SEBI were barred from
continuing such business , once the reguiatiohs came into‘ force.

By no stretch of interpretation can it be said that the prescription of

W el
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minimum net worth excused the accused company from the :

applicability of the Act or the Regulations of 1992 and 1999

respectively,

23. No dispute has been raised to the effect that the -
: cbmmunication sent to the accused company was not at the
correct address. Moreover public notices in newspapers were

- issued clearly requiring that those Companies who had not applied

g

for grant of registration were required to submit details of the state LT

-
Il

of affairs of their schemes and also disclose, tﬁg fepayment plans
and alse wind up the collective Investment Scheme. The accused
compény Was named at serial No, 219 in the public notice fssged in
the i‘newspaper ie Hindusian Times :;n 14.‘5.2&00. Yet the
accused did not do so, |t was only after the case waé filed that they
submitiéd the details of repayments made, to the SEB. Itis also .
relevant to note that in the various NOCs filed in the céurt record | ¢
b} the accused detailing, repayment , the répayments have been
made not only in the year 1938 but also thereaﬁe_r’ uptc the year
2005. Nothing prevented thé‘aécused from informing the SEB as
required about the various repayments méde to the Investors upto
March 2000 and to detait the further plans of repayment wﬁicﬁ were
finally made in the year 200-5; SEBI had only required that the

accused either register themselveg or'if -they coulg not be.




s s, INDUS SPICE AND HERS LTD & OTHERS

7,,:.&» R .

IN THE COURT OF MS ASHA MENON: ASJ: DELHL
CG,NO.47/05

ORDER ON SENTENCE

I have heard the submissions of learned counsel for the accused
and today the submissions of Sh.Bhanot on behalf of SEBIL Learned counsel
for the accused has argued that the amount received by the company has
already been returned 1o the Investors and only a technical violation has
occurred and therefore, a lenient view be taken in the matter. Sh. Bhanot, on
the other hand, has emphasized on the fact that it was only after the filing of

the complaint that compliance has taken place and that it is '_s{iH being

verified whether all Investors have paid.

Keeping in mind al] the facts and circumstances of this case since

it has come on record that despite having knowledge of the requirement of
regisiration and despite the fact that some information had been given by the
company itself 1o the SEBI pursuant 1o press notices, thé}récncused had
nevertheless failed to intimate the SEBI about the repayment airéady made
and the repayment schedule for the future and further keeping in mind the
fact that the accused 0.2 1o 4 are not illiterate peopfa without any
qualifications, unaware of consequences of violation of rergalatiens/, I
consider it appropriate to sentence all the accused to a fine of Rs.6,000/-
each. .'Addifibnaiiy, accused no.2 to 4 are also senténced to Simple
iu;pxisomaent till rising of the Court. In default of payment of fine there shall
be simple imprisonment for one month.

The personal bonds and surety bonds of - the accused are

5 céhéeﬁeéﬁuféﬁeg stand"discha!géd; File be censigx}ed; R

¥

- ‘Announced in the Open Court, (ASHA MENON)
Dated: 30.1.2006. AddL. Sessions Judge: D2lhi.

Scetiag 78 of
Brdence Acr1o7g ﬂ'

i

sk,



